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BEFORE THE HON'BLE NATIONAL GREEN TRIBUNAL,
WESTERN ZONE BENCH AT PUNE
APPLICATION NO. 64/2019
IN THE MATTER OF:
MR. TANAJI BALASAHEB GAMBHIRE ... APPLICANT
VERSUS
UOI THROUGH SECRETARY-MoEF & ORS. ... RESPONDENTS

FILE-A
VOLUME-___

DESCRIPTION PAGE NO.

Rejoinder Affidavit Cum Objections dated
07.03.2022 to the Joint Committee Reports on 659 - 775
behalf of Original Applicant

ANNEXURE-A-1 {Colly.}

Copy of the Circulars issued by the
Respondent No. 11-Mr. Prashant Waghmare-

779 - 784
City Engineer of PMC for strict
implementation of EIA Notification-2006 dated
02.11.2006
ANNEXURE-A-2
Copy of the consolidated statement filed by PP

785 - 792
vide dated 08.08.2018 along with Application
seeking ex-post facto EC
ANNEXURE-A-3
Copy of the consolidated statement filed by PP

793 - 805

vide dated 08.08.2018 along with the decision
of SEIAA & SEAC-III

ANNEXURE-A-4
Copy of the Final Order and judgment passed 806 - 862

by Hon’ble Supreme Court of India in Civil
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Appeal No. 10854 of 2016 dated 10.08.2018

ANNEXURE-A-5
Copy of the Writ Petition (Civil) No. 24 /2019
filed by Builder Association of India before

Hon’ble Supreme Court of India dated
02.01.2019

863 - 907

ANNEXURE-A-6

Copy of the Order passed by Hon’ble Supreme
Court of India in Writ Petition (Civil) No.
24/2019 dated 12.02.2019

908

ANNEXURE-A-7

Copy of the Final Order & Judgment passed
by Hon’ble Supreme Court of India in Civil
Appeal No. 5016/2016 in the matter of
“Mantri Techzone Pvt. Ltd. Vs. Forward
Foundation & Ors.” dated 05.03.2019

909 - 973

ANNEXURE-A-8

Copy of the Order passed by Hon’ble High
Court Of Judicature At Bombay in Writ
Petition (Civil) (L) No. 954/2019 dated
29.03.2019

974 - 977

10.

ANNEXURE-A-9
Copy of the SLP (Civil) No. 010078/2019 filed
by Builder Association of India before Hon’ble

Supreme Court of India dated 10.04.2019

978 - 1005

11.

ANNEXURE-A-10

Copy of the Order passed by Hon’ble Supreme
Court of India in SLP (Civil) No. 010078/2019
filed by Builder Association of India dated

1006
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29.04.2019

ANNEXURE-A-11
Copy of the Order passed by Hon’ble Supreme

12. Court of India in SLP (Civil) No. 010078/2019 1007
filed by Builder Association of India dated
03.05.2019
ANNEXURE-A-12
Copy of the Order passed by Hon’ble Registrar

13. of Supreme Court of India in SLP (Civil) No. 1008
010078/2019 filed by Builder Association of
India dated 08.07.2019
ANNEXURE-A-13

14. Copy of the MPCB site visit report dated 1009-1010
07.08.2019
ANNEXURE-A-14

15. Copy of the MPCB warning notice dated 1011
13.08.2019
ANNEXURE-A-15

16. Copy of the show cause notice issued by PS- 1012-1014
DoE & SEIAA dated 28.08.2019
ANNEXURE-A-16

17, Copy of the SLP (Civil) No. 023143/2019 filed 1015 - 1034
by CREDAI PUNE Metro before Hon’ble
Supreme Court of India dated 03.09.2019
ANNEXURE-A-17
Copy of the Order and judgment passed by

18. Hon’ble Supreme Court of India in I.A. No. 1035 - 1041

64665 OF 2019 in Civil Appeal No. 10854 of
2016 dated 11.09.2019
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19.

ANNEXURE-A-18

Copy of the Order passed by Hon’ble Supreme
Court of India in SLP (Civil) No. 023143/2019
filed by filed by CREDAI PUNE Metro dated
20.09.2019

1042

20.

ANNEXURE-A-19

Copy of the Interlocutory Application No.
160684/2019 in SLP No. 10078/2019 filed by
this Original Applicant dated 18.10.2019

1043 - 1079

21.

ANNEXURE-A-20

Copy of the Order passed by Hon’ble Registrar
of Supreme Court of India in SLP (Civil) No.
010078/2019 filed by Builder Association of
India AND in Connected SLP (Civil) No.
023143/2019 filed by filed by CREDAI PUNE
Metro dated 22.10.2019

1080 - 1081

22.

ANNEXURE-A-21
Copy of the PP rely to the notice of this
Original Applicant vide dated 12.11.2019

1082-1086

23.

ANNEXURE-A-22

Copy of the Order passed by Hon’ble Registrar
of Supreme Court of India in SLP (Civil) No.
010078/2019 filed by Builder Association of
India AND in Connected SLP (Civil) No.
023143/2019 filed by filed by CREDAI PUNE
Metro dated 08.01.2020

1087-1088

24.

ANNEXURE-A-23
Copy of the minutes of 102rd meeting of
SEAC-III held on 22.01.2020

1089-1099
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25.

ANNEXURE-A-24

Copy of the Order passed by Hon’ble Registrar
of Supreme Court of India in SLP (Civil) No.
010078/2019 filed by Builder Association of
India AND in Connected SLP (Civil) No.
023143/2019 filed by filed by CREDAI PUNE
Metro dated 02.03.2020

1100-1101

26.

ANNEXURE-A-25
Copy of the minutes of 195t meeting of SETAA
held on 14.03.2020

1102-1111

Date: 07.03.2022

(Boritise.

APPLICANT
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BEFORE THE HON’BLE NATIONAL GREEN TRIBUNAL
WESTERN ZONE BENCH AT PUNE
ORIGINAL APPLICATION NO. 64/2019
IN THE MATTER OF:

MR. TANAJI BALASAHEB GAMBHIRE ... APPLICANT
VERSUS

UNION OF INDIA THROUGH

SECRETARY-MoEF & CC & ORS. ... RESPONDENTS

REJOINDER AFFIDAVIT BY ORIGINAL APPLICANT TO THE

REPLY AFFIDAVITS OF RESPONDENT NO. 13-PP DATED

21.11.2020 (FILED ON 25.08.2021), RESPONDENT NO. 8-

SEIAA DATED 28.10.2021, RESPONDENT NO. 9, 10, 11-

PMC DATED 28.12.2021, RESPONDENT NO. 4-SEIAA

DATED 28.01.2022 AND RESPONDENT NO. 6 & 7-MPCB

DATED 28.01.2022 AND OBJECTIONS TO JOINT

COMMITTEE REPORT DATED 07.01.2020:

I, Mr. Tanaji Gambhire S/o Balasaheb Gambhire, Aged:
38, Occupation: Service, R/o: CTS No. 296, Shukrawar Peth,
Laxmi Apartment, Near Shivaji Maratha High School, White
House Lane, Pune-411002, do hereby solemnly affirm and

state on oath as follows:

PART-A: FACTS OF THE CASE

‘.At the -outset, I state that, the. contents of reply
affidavit filed by Resp_orident No.lS—PP M/s. Ekta
' Housing Private Limited dated 2 1&,1:{2020 are totally

¥

1

1
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2.1

2.2

false, baseless, misleading, misconceived, frivolous,
vexatious, neither bonafide nor true and same are

denied by this Applicant in totality.

PRINCIPAL CONTENTION OF ORIGINAL
APPLICANT:
I state that, the Original Application No. 64 of 2019 is

\ﬁled ”0n 1.9.08.20 19 before the Hon’ble NGT Western

Zone Bench Pune under section 15, 18 & 20 of NGT
Act, 2010 and the principal contention of Original
Applicant is that; “PP have not obtained the prior
environment clearance, prior consent to establish,
prior consent to operate and carried out the
construction of total BUA 38339.60 M? and have
sought further expansion of 9089.60 M2 with total
BUA of project to the tune of 47429.20 M2” and the
allegations of Original Applicant are definite and
Original Applicant have not approached to this
Hon’ble Tribunal with question of requirement of EC
for illegal construction for consideration. Therefore,
the present application is filed under Section-15, 18
and 20 of NGT Act, 2010 for restitution & restoration
of public property, public health and environmental
compensation on account of damage caused by PP
due to his illegal construction is well maintainable on

all legal counts.

I state that, apart from the above principal. = -
contentions applicant have also raised an‘c_il'lzary_"‘_'

violations in support of principal contentions of CGWA ¢ F .

Negtp’



permission for ground water extraction & illegal
ground water extraction, Non-installation of STP,
unscientific treatment of waste water & direct
discharge of sewage water in PMC seaware line, Non-
installation of Solid waste treatment & OWCS unit,
illegal operation of DG Sets at site, 10% recreational
space of is not developed as per norms & provided on
podium, no soil preservation, no soil and ground
water test, No installation of Solar Water Heaters &
Solar Energy Generation for common area lighting, No
installation of Rain Water Harvesting (RWH), tree
plantation as per the norms and Non-development of
green belt as per CPCB norms, swimming tank
creating additional burden on the ground water,
illegal land use change, careless and reckless attitude
towards the environment protection, substantial
damage to environment and ecology more than Rs.
425 Crores, scam on account of FSI of internal road,
amenity spaces, open spaces etc., illegal construction
of basements, no use of eco-friendly building material

for construction etc.

I state that, the Hon’ble Tribunal passed an Order
dated 22.10.2019 appointing Joint Committee of
SEIAA & MPCB when the Original Application was
actually listed for admission.

I state that, the in compliance of the Order dated
22.10.2019 of this Hon’ble Tribunal, this Original

Applicant served the copy of entire compilation of

3
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Original Application to SEIAA & MPCB on 02.1 12019 '
and filed service affidavit dated 04.11.2019. S

5. I state that, the MPCB sought time on behalf of Joint
Committee for filling of site inspection report in
hearing conducted vide dated 10.12.2019 and same
was granted by Hon’ble Tribunal.

6. I state that, the Joint Committee comprising Mr.
Mukund Athavale a Member of SEIAA and Dr. Y. B.
Sontakke a Joint Director of MPCB conducted project
site visit on 15.12.2019 and with help of Respondent
No. 13-PP’s Architect Certificate vide dated
20.12.2019 filed their casual, cursory, unscientific,
tentative and misleading report on 07.01.2020
without assessing environment computation before
the Hon’ble Tribunal.

7. Therefore, 1 state that, after service of OA copy, the
SEIAA & MPCB were well within the knowledge of this
ongoing proceedings of Original Application and after
site visit dated 15.12.2019, the Respondent No. 13-PP
was well within the knowledge of this ongoing

proceedings of Original Application.

j

I state that, this Hon’ble Tribunal after considering the
merit of OA and Joint Committee Report dated
07.01.2020, issued notices to all Respondents vide its
Order dated 05.02.2020 and in compliance of the
said, this Original Applicant served the copy of entire
compilation of Original Application to all Respondents
including Respondent No. 13-PP on 15.02.2020.



10.

10.1

10.2

10.3

I state that, this is admitted case of violation and
perfect case for strict action and Also Hon’ble
Supreme Court of India vide its Order dated
07.10.2021 made it clear in Para-16.4 of judgment
that this Hon’ble Tribunal has powers to take action
against the authorities for their inactions, when need
be and.this is the worst case of intentional wrong

actions.

PRINCIPAL CONTENTION OF RESPONDENT NO.
13-PP IN REPLY AFFIDAVIT DATED 21.11.2020
AND IT IS FAIRLY ADMITTED CASE OF VIOLATION
BY PP:

[ state that, the Respondent No. 13-PP has sworn the
affidavit on 21.11.2020 whereas it is filed on
25.08.2021 and till date, PP has not removed the
defects from this affidavit and intentionally kept these
defects as it is. Further I state that, the Exhibit-C to J
are illegible and there is no translation of these
Exhibits, also SEIAA show cause notice dated
28.08.2019 is illegible. These are the sub-standard
practices adopted by PP with help of professionals.

In Para No. 5 of Reply Affidavit, PP have explained the
Project Property is purchased on 21.06.2007 &
21.07.2007.

In Para No. 6 of Reply Affidavit, PP have explained the
Layout & Building Sanctions procured from PMC from
17.03.2007 to 31.03.2017, Occupancy Certificate
received from 14.07.2015 to 28.11.2016,
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10.4

10.5

10.6

In Para No. 7 of Reply Affidavit, PP have tried to jusﬁ:f»}.f{_'v (

the non-compliance towards the EC, on the basis of \
calculation of FSI & Non-FSI area into total BUA for
covered construction with help of EIA Notification-
1994, EIA (Amended) Notification-2004, EIA
Notification-2006, EIA (Amended) Notification, 2011,
Okhla Bird Sanctuary Case, Surendra Waman
Dhawale Case, Bombay High Court Order passed in
Writ Petition (L) No. 470 of 2013 vide dated
06.03.2013, Order passed in Writ Petition (L) No. 470
of 2013 vide dated 24.03.2014, PS-DoE Circular dated
21.04.2015, . Goel Ganga Case (2018) 18 SCC 257,
Hon’ble Supreme £ourt Order dated 12.02.2019
passed in Writ Petitian No. 24 of 2019, Bombay High
Court Order dated 29.03.2319 passed in Writ Petition
(L) No. 954 of 2019, Hon’ble Supreme Court Order
dated 03.05.2019 passed in SLP No. 10078 of 2019,
Hon’ble Supreme Court Order dated 20.09.2019
passed in SLP (D) No. 32134 of 2019.

In Para No. 8 to 12 of Reply Afﬁdavit,.PP have raised

the objection for re-opening of issues by way of OA as

‘there is no action by PS-DoE or SEIAA after filing of

PP reply date 16.09.2016 to the show cause notice
dated 29.08.2019 issued on the complaint dated
25.07.2019 by this Original Applicant.

In Para No. 13 to 15 of Reply Affidavit, PP have tried
to justify the non-compliance towards the Consents,
on the basis of Hon’ble Delhi High Court Order dated
23.01.2012 passed in LPA No. 895 of 2010 in the



10.7

10.8

10.9

matter of “DPCC Vs. Splendor Landbase” and on other
hand, raised false contention, grant of EC is
prerequisite for grant of Consents and Application for
CTE/CTO shall be made, subject to final outcome of
OA.

In Para No. 16 to 32 of Reply Affidavit, PP have tried

~ to justify the non-compliance towards the debris

management, tree plantation of 350 trees against 223
trees, reuse & recycle of water, 2274.70 M2 of 10% RG
Area on ground & 1240 M2 on podium to improve
ground water table , energy efficient fixtures, vermin
composting, Rain Water Harvesting (RWH) System,
Soil Conservation & Soil Test, Ground Water
Extraction, STP of 212 KLD, No Basements, DG sets
installation for backup of emergency & power failure
purpose only, Third Party Rights etc.

In Para No. 33 to 37 of Reply Affidavit, PP have tried
to justify the non-maintainability of application on the
basis of general grounds.

Also, PP have relied on the Joint Committee Report to
counter the OA and this Joint Committee Report is
operating against the PP, even though it is casual,

cursory and unscientific.

I state that, all the contentions raised by Respondent
No. 13-PP are countered by this Original Applicant in

as follow;
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11.

B

CONSTRUCTION BEING CARRIED OUT WITHOUT “O¢

ANY ENVIRONMENTAL CLEARANCE AND
CONSENT TO ESTABLISH AND FURTHER
ENJOYMENT OF PREMISES WITX¥IOUT CONSENT
TO OPERATE IN BLATANT VICLATION OF THE
ENVIRONMENTAL LAWS, POLLUTION CONTROL
ACT AND EIA NOTIFICATION-2006.

I state that, as per the EIA notification 2006 dated
14.09.2006, it is mandatory to obtain the prior
environment clearance from SEIAA and consent to
establish from MPCB on part of PP at appropriate
time. But admittedly, the PP is carrying out the
construction without pricr ET and CTE and alsc
started operation of premises without prior CTO.

I state that, Respondent No. 12-PP had firstly filed an
application on 08.08.2018 [ANNEXURE-A-2] before
SEIAA  Maharashtra  seeking ex-post facto
Environment Clearance under EIA Notification-2006
under EIA (Violation) Notification dated 14.03.2017.
PP himself has admitted the following parameters in
the said application. .

I state that, PP has carried cut t:e construction of
BUA of 38339.60 M2 out of total BUA 47429.20 M2
in this project. And PP have further sought expansion
of “F” building by 9089.60 M2,

I state that, after filling of the Joint Committee Report
dated 07.01.2020 and reply affidavit of the PP dated
21.11.2020, the following details of the project are

classified for ready reference in brief;

e’



Neain

Table No.1: Actual Construction carried out at site

without Environmental Clearance and Consent to

667

Establish.
Sr. | Built-up Area | Existing Under Total
(BUA) Construction
1. |Total BUA (M?) |44841.72 |1727.49 46569.21
2. | Buildings 5 1 6
3. | Club House 1 0 1
4. | Flats 120 70 190
e) I state that, the PP himself has admitted the following
parameters in his application dated 08.08.2018 for
ex-post facto EC.
Sr. | Description Existing Proposed Total
1. Note on the | 44841.72 M2 | 1727.49 46569.21 M2
Initiated Work#13
2. Total Plot Area 26000.00 M2 26000.00 M2
3. Deductions 3253.10 M2
4. Net Plot Area 22746.90 M2
5. Proposed BUA #18(a)
a. FSI 24940.54 1727.49 46569.21
b. Non-FSI 21628.67
c. Total 46569.21
6. Total Ground | 7635.00
Coverage#19
7. Estimated Cost of | 1374000000
the Project#21
8. | Buildings: AtoE F Excavation
(Existing/ (Proposed) work
Completed) completed
9. Floors Stilt on | Stilt on
ground floor + | ground floor
stilt podium + | + 12 Floors
12 upper
Floors
10. | Total Flats 120 70 190
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11. | Total residents /| 1105
Users
12. | Fresh Water | 100
Requirement (CMD)
13. | Recycled Water | 50
Flushing (CMD)
14. | Recycled Water | 25
Gardening (CMD)
15. | Swimming Pool | 5
make up water
(CMD)
16. | Total Water 180
Requirement (CMD)
17. | Ground water level |3 - 4 Mtrs. Ground water depletion due
to basements
18. | Sewage and Waste | 135 Connected to MC sewer line
Water (CMD)
19. | STP (CMD) 212 Underground, unscientific &
ill ventilated
20. | Dry Waste (Kg/Day)] | 306.60 No scientific disposal
21. | Wet Waste (Kg/Day) | 204.40
22. | Sludge (Kg/Day) 3.20
23. | RG Area on Ground | 2274.70 M2 In Actual Podium
24. | RG Area on Podium | 1240.00 M2 Construction on RG Area
25. | No. of trees to be | 320 Nos. No plantation done yet
Planted
26. | Power Requirement | 1176 KW
27. | DG Sets 1 X 140 KVA
28. | Area of Podium 3375 M2
29. | No. of Podium 1
30. | Total Parking area |4139.00 M2
31. | Proposed Scooter 387
32. | Proposed Cycle 350
33. | Proposed 4-Wheeler | 230
f) Therefore, it is necessary to impose the exemplary &
deterrent environmental compensation on

Respondent No. 13-PP.

10




g

IMPORTANT DATES & EVENTS IN SUPPORT OF

CAUSE OF ACTION AND LIMITATION:

Following events and dates are

important to

understand  the jugglery of cause of action and

limitation issue raised by Respondent No. 13-PP to

delay the proceedings and to overcome the violations;

Sr. | Event , Date
1. First Sanction issued by PMC 21.03.2007
2. First Occupancy Certificate 14.07.2015
3. Latest Occupancy Certificate-Club | 28.10.2016
House
4. | Latest Revised Sanction issued by PMC | 31.03.2017
5. Building Under Construction-F No PCC/OCC
6. Application for ex-post facto EC 08.08.2018
W. Legal Notice / Complaint 25.07.2019
8. | Site Visit by MPCB 07.08.2019
9. Warning Notice by MPCB 13.08.2019
10. | Filing of Original Application {OA) 19.08.2019
11. | Show cause notice by SEIAA/PS-DoE 28.08.2019
12. | First Order of Hon’ble NGT 22.10.2019
| 13. | Architect Certificate prepared on 19.11.2019
14. | Joint Committee Report 07.01.2020
15. | Final Directions by MPCB 04.01.2020
16. | Second Order of Hon’ble NGT 10.12.2020
17. | Third Order of Hon’ble NGT 05.02.2020
18. | Fourth Order of Hon’ble NGT 13.07.2020
19. | Reply Affidavit filed by Resp. No. 13-PP | 25.08.2021
(Sworn on 21.11.2020)
20. |IA No. 66/2021 filed by Resp. No. 13-PP | 25.08.2021
(Sworn on 21.11.2020)
' 21. | Fifth Order of Hon’ble NGT 03.09.2021
'22. | Sixth Order of Hon’ble NGT 25.10.2021
' 23. | Reply Affidavit by Resp. No. 8-UDD 28.10.2021
| 24. | Seventh Order of Hon’ble NGT 06.12.2021
25. | Directions u/s. 33A of Water Act, 1974 | 27.01.2022

& 3 1A of Air Act, 1981 and for recovery
of Environment Compensation of Rs.

159909375/- issued by MPCB

11
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26.
PMC .
| 27. | Reply Affidavit by Resp. No. 4-SEIAA 28.01.2022

| 28. | Reply Affidavit by Resp. No. 6 & 7-MPCB | 28.01.2022

b)

I state that, it is admitted position that the
Respondent No. 13-PP has carried out construction in
step by step manner with increase in the capacity of
project by Built-up Area from 0 M2 to 38339.60 <
and has obtained latest revised sanction dated
31.03.2017 for the expansion of “F” building with
Built-up Area of 9089.60 M2 and thus, the project is
having total Built-up Area (TBA) 47429.20 M2 and
therefore, this is ongoing construction project without
EC, CTE, CTO, CGWA permissions and question of
limitation, cause of action, locus, jurisdistion etc. does
not arises.

I state that, the Respondent No. 13-PP has specifically
dealt with the date 17.03.2007 or 21.03.2007 for
cause of action first arose, only because of

procurement of first sanction from PMC for project

- construction and these are just misleading, false, bald

& tentative dates for cause of action and this Hon’ble
Tribunal has opined that, mere granting of
commencement certificate/ sanction by local
authority cannot be treated as cause of action.

I state that, the construction activity is carried out in
three phases a) Permission Phase b) Construction
Phase & c¢) Operation Phase and project under

challenge being ongoing activity, PMC has imposed

12

Reply Affidavit by Resp. No. 9, 10, 11-| 28.12.2022 |- "\




13.

Condition No. 19 in sanction CC/3774/16 dated
31.03.2017 and carried out excavation for Building ‘F’
under this sanction and Therefore, PMC after
considering the overburden on environmental
parameters put Respondent No. 13-PP under
obligation of obtaining Environment Clearance &
Consents from competent authority.

I state that, the Respondent No. 13-PP has not
specifically dealt with any date or event for cause of
action that arose for first time in his opinion and just
bald & tentative allegations are raised. Moreover,
granting of commencement certificate in 2007 or 2008
cannot be considered as cause of action as long as PP
is carrying out illegal construction without prior EC
and project 1is ongoing without mandatory
permissions.

I state that, the OA is filed on 19.08.2019 for
restitution and restoration of environment & ecology
under section 15 of NGT Act, 2010 is well within the
five years form 31.03.2017, when PMC imposed
condition no. 19 in their Commencement Certificate
dated 31.03.2017 mandating prior EC. It is necessary
to exclude the lockdown period from 13.03.2020 to
28.02.2022 as per Hon’ble Supreme Court Order. It
means OA is filed well within the time limit of 5 (five)

years under section 15 of NGT Act, 2010.

ADMITTED FACTS BY RESPONDENTS:

13
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b)

dj

Respondent No. 13-PP himself has admitted tHeXVCOLR

violation committed by himself by filling application |
dated 08.08.2019 before SEIAA Maharashtra under
EIA (Violation) Notification dated 14.03.2017 seeking
ex-post facto Environment Clearance.

SEIAA have admitted fact that, the application dated
08.08.2019 before SEIAA for ex-post facto EC is filed
after lapse of amnesty“period under the notification
and it is not tenable in the eyes of law. However, PP
has admitted his violation.

Respondent No. 13-PP himself has admitted the
parameters causing irreparable damage to the
environment in the said application dated 08.08.2019
for ex-post facto Environment Clearance.

PP have admitted that, the total BUA Completed is to
the tune of 44841.72 M2 (FSI Area: 23685.71 M2 +
Non-FSI Area: 21156.01 M2 till date and Proposed
Expansion of building-F.

PP himself have admitted in item#34 of Consolidated
statement dated 08.08.2018 [AMNNEXURE-A-3] that,
the ground water table is at 3 to 4 Mtrs. and Joint
Committee in its Report communicated to this Hon’ble
Tribunal vide dated 07.01.2020 has observed there is
ground water extraction form one bore wells.
Therefore PP cannot deny the damaged the ground
water level.

PP himself has admitted that, the project is under
violation as per his own application dated 08.08.2018

14
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)

filed before SEIAA under EIA Notification-2017 for ex-
post facto EC.

PP have admitted that there was site visit by MPCB on
07.08.2019 [ANNEXURE-A-13] and its report is also

.countersigned by PP & MPCB officials.

SEIAA have admitted that, SEIAA have issued
proposed directions dated 28.08.2019 under Section-
5 of the Environment (Protection) Act-1986.

MPCB have admitted that, MPCB have issued warning
notice dated 13.08.2019 [ANNEXURE-A-14]| under
Water (P&CP) Act-1974 and Air (P&CP) Act, 1981.
SEIAA have admitted that, SEIAA have issued final
direction to stop the construction vide dated
04.12.20219 (Ref: PMC stop work direction).

PMC have admitted that, PMC have issued directions
to stop construction activity vide dated 11.12.2019.
MPCB have admitted that, MPCB have issued
directions to stop construction activity vide dated
04.01.2020 under Section-33A cf the Water (P&CP)
Act-1974 and Tection-31A of Air {(P&CP) Act, 1981.
Joint Committee in their Report have admitted that,
the Respondznt No. 13-PP has carried out
construction of 37930.60 M2 and proposed
construction of Building-F. ‘

Joint Committee in their Report have admitted that,
the excavation is done of Building-F at project site and
construction waste is dumped on the PMC plot
reserved for Amenity Purposes without any

permission from PMC.

15
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)

Joint Committee in their Report have admitted th"af_t_ ¥XG

the Respondent No. 13-PP has not obtained prior EC BN

under EIA Notification, 2006 and Consent to
Establish & Consent to Operate under Water (P&CP)
Act, 1974 & Air (P&CP) Act, 1981 and CGWA
Permission for ground water extraction.

Joint Committee in their Report have admitted that,
there is one bore well in thre" premised and Réspondent
No. 13-PP has not obtained CGWA permission for
ground water extraction.

Joint Committee in their Report have admitted that,
the Respondent No. 13-PP has provided underground
STP of capacity of 212 KLD of MBBR, however same

1s unscientific & ill ventilated.

Joint Committee in their Report nave admitted that,
the Respondent No. 13-PP  has  provided
vermicomposting pits pit for the treatment of organic

waste. But, I state that same is not in operation.

Joint Committee in their Report have admitted that,

the Respondent No. 13-PP has installed on DG Set of

240 KVA capacity without obtaining consent from
MPCB.

Joint Committee in their Report have admitted that,
the Respondent No. 13-PP has provided 10% open

area. However, it is observed that entire reserved open

space is on podium. PP has constructed club house

and swimming pool in this podium area.

16



aa)

Joint Committee in their Report have admitted that,
the Respondent No. 13-PP is unable to give details of
soil preservation for the A, B, C, D & E building.
Joint Committee in their Report have admitted that,
the Respondent No. 13-PP is unable to produce soil &
ground water test report.

Joint Committee in their Report have admitted that,
the Respondent No. 13-PP has not provided solar
energy system for energy conservation.

Joint Committee has not made any observation for
tree plantation in their Report. Therefore, I state that,
the Respondent No. 13-PP has not carried out any
plantation as per norms.

Respondent No. 13-PP with support of his Architect
Certificate dated 19.11.2019 has admitted the 1 (one)
original sanction with 9 (Nine) revised sanction
obtained from PMC for increasing scope of the project.
Original Applicant has also pointed in Original
Application that the total completed construction at
site is to the tune of TBA 38339.60 M?2 and further
proposed construction of Building-F to the tune of
9089.60 M? and therefore, total Built-up area of
project is 47429.20 M? with specific pleadings of
damage to the environment and ecology caused by
Respondent No. 13-PP and also ongoing damage from
day to day operations.

Respondent No. 8-UDD vide its reply affidavit dated
28.10.2021 have admitted the violation of PP.
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bb)

cc)

dd)

ee)

14.

Respondent No. 9, 10, 11-PMC vide its reply afﬁdav
dated 28.12.2021 have admitted the violation of PPV.' TN
Respondent No. 4-SEIAA vide its reply affidavit dated .r
28.01.2022 have admitted the violation of PP.
Respondent No. 6 & 7-MPCB vide its reply affidavit
dated 28.01.2022 have admitted the violation of PP
and imposed interim penalty of Rs. 15.99 Crores for
not obtaining prior EC, CTE & CTO.

Therefore, it is admitted position that, the above non-
compliances on part of Respondent No. 13-PP are
causing serious irreparable damage to the
environment & ecology from their day to day
operations due to non-imstallations of appropriate
pollution control infrastructure & environment
protectic:: devises. Theressre, Original Applicant has
made out best case for the restitution, restoration,
reliefs and environmental compensation and for this
reasons, preliminary objections to the maintainability
of Original Application will not survive in the eyes of
law, it is not the just case of non-compliances toward
the law but also the ongoing day to day damage to the

environment.

RESPONDENTS ARE GUILTY OF SUPPRESSIO VERI
AND SUGGESTIO FALSI:

Further I state that, the Respondents are also guilty
of suppressio veri and suggestio falsi and PP has
suppressed many important facts, events,

permissions, documents causing  irreparable

18
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environmental damage and degradation as listed

below;

I state that, the Respondent No. 13-PP has sworn the

affidavit on 21.11.2020 and even though PP has not

served copy of reply affidavit upon original applicant

intentionally till 25.08.2021.

b) Respondent No. 13-PP has supressed the documents
submitted to SEIAA in Application dated 08.08.2018
for obtaining ex-post facto EC.

c) Respondent No. 13-PP has admitted the grant of

(CC) &

respective Sanction Plan thereunder in the following

following Commencement certificates

manner,
Sr. | CC No. Date FSI Non-FSI Total BUA | Remark
1. | DPO/10604/6/ | 17.03.2007 | 17499.76 | 6528.44 Layout
97 24028.2
2. | CC/4446/06 21.03.2007 | 17466.76 | 13020.17 | 30486.93 | Prop. Bldg.
3. | DPO/PLIP/023 | 02.02.2008 | 14061.78 | 5012.79 Subdivision
5/07/21 19074.57
4. | CC/3714/07 05.03.2008 | 14235.87 | 17432.80 | 31668.67 | Prop. Bldg.
5. | CC/1300/10/2 |23.07.2010 |[17044.21 |20307.18 Prop. Bldg.
52 37351.39
6. | CC/2328/11 04.10.2011 |17044.21 |20307.18 | 37351.39 | Prop. Bldg.
7. | CC/0963/15 29.06.2015 | 18194.74 | 19270.01 | 37464.75 | Prop. Bldg.
8. [ CC/2963/15 17.12.2015 | 18991.82 | 18597.68 | 37589.5 Prop. Bldg.
9. | CC/2367/16 25.10.2016 | 0.0 341.06 341.06 Club House
10. | CC/3774/16 31.03.2017 | 23685.71 |21156.01 |44841.72 | New F Bldg.

d: Respondent No.

13-FP & PMC have supressed the

Commencement Certi/icates as well as sanction plans.
Moreover, the TBA calculations provided by the PP are
not correct.

Respondent No. 13-FP as well as PMC have supressed
the details of Plinth Check Certificates.
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f) Respondent No. 13-PP has admitted the grari-t-_ o) VF
following Occupancy Certificates; -
' Sr. | OCC No. Building No. of Units | Date
1. |OCC/0465/15 |A,B,C,D,E |104 14.07.2015
2. |0OCC/1376/16 | D 16 26.11.2016
3. 0OCC/1416/16 | Club House 1 28.10.2016

g) . PMC have intentionally suppressed the total BUA of
project in their affidavit dated 28.12.2021.

h) PMC have intentionally supressecd the illegal
construction of 10% RG Area on podiui, which is in
violation of environmental norms.

i) PMC has intentionally supressed th: discharge of
sewage water to the PMC sewer line.

) PMC has intentionally supressed the direction: of
MoEF & CC for strict implementation ZIA Notificaiton-
2006 and its acknowledgment by Respondent No. 9.

k) Respondent No. 9-PMC, 10-CE-BPD & 11-Prashant
M. Waghmare, have intentionally not filed their reply
affidavits with specific details of sanctions and the
total built-up area completed and under construction.

1) PP & PMC are intentionally misleaded on account of
Built-up Area and FSI, despite there beiiig clear cut
findings of Hon’ble Supreme Court in Civil Appeal No.
10901/2016 distinguishing BUA & FSI, Wherein
Hon’ble Tribunal and Hon’ble Supreme Court has
passed stricture against PMC officer & Respondent

No. 9 and specifically ordered the enquiry and action
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with imposition of Rs. 5 lack fine for filling false
affidavits.

PMC is intentionally failed to take action against the
PP, despite there being clear cut violation and seating
in line with the Polluter to protect their vital interests
well known to them.

Joint Committee and_ SEIAA have suppressed the
directions dated 04.12.2019 issued by SEIAA for stop
work and taking legsl action under environment
enactments.

PP is suppressing the three phases of project viz.
permission phase, construction phase and operation
phase. In the present case, project is party completed,
party under operation and partly under construction,
therefore the cause of action is recurring cause of
action in the present case and application is well

within the limitation.

PART-B

OBJECTION T& JOINT COMMITTELD REPORT
DATED 23.08.2020 ON CERTAIN ISSUES:

I state that, the Joint Committee constituted by
Hon’ble Tribunal vide its Order dated 22.10.2019
comprising SEIAA & MPCB have filed their site
inspection report dated 07.01.2020 with adverse
observations on principal allegations against the
Respondent No. 13-PP. However, Joint Committee is

failed to submit the actual site condition on various
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b)

dj

other issues and therefore these following objec.tf-‘i___o'fi_jh.,

are raised by this Original Applicant;
I state that, the Joint Committee in their report at Sr.
No. 1 has miscalculated the total built-up area of
completed construction to the tune of 37930.60 M2
and relied on the misleading letter dated 19.11.2019
issued by Architect of the PP and However, SEIAA has
stated that the completed BUA of the construction is
44841.72 M2, Therefore, it can be stated that there is
no PMC sanction for an area to the tune of 6911.12
M2 (44841.72-37930.60).

I state that, the Joint Committee in their report at Sr.
No. 2 has recorded ground water extsaction from only
one bore well and failed to give the total ground water
extraction with electricity eonsumption & electric
motor details, pump details, head discharge etc. and
also failed to compute the damage on account of
ground water extraction.

I state that, the Joint Committee in their report at Sr.
No. 3 has recorded the unscientific STP & ill
ventilations, but failed to provide the scientific details
on' inlet & outlet water test report and did not
examined its parameters like pH, COD, BOD,
turbidity, nitrogen total, phosphorus total; - fecal
coliform etc. therefore, PP has installed just scrap
skeleton in the name of STP and outlet and inlet have
same parémeters.

[ state that, the Joint Committee in their report at Sr.

No. 4 has recorded the availability of Vermicﬁlture pits
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for organic waste converter and its non-operations.
However failed to provide the details of its capacity
and total wet waste generation. In fact, Joint
Committee intentionally did not provided details of
vermin-composting area details i.e. number of pits,
photographs of pits, whether in operation or not,
location in sanction plan etc. Further I state that, the
there is no installation of OWC & waste is directed
thrown to the PMC garbage dump yards.

I state that, the Joint Committee in their report at Sr.
No. 5 has recorded the installation of one DG Set of
240 KVA capacity, but failed to provide the details of
its operational hours and its fuel consumption,
electricity generation details to calculate the air
pollution.

I state that, the Joint Committee in their report at Sr.
No. 15 has recorded the construction of podium on
10% RG Area and construction of club house &
swimming pool on this podium. In fact, it is
mandatory to provide 10% open space on virgin land
for tree plantation & recreational purposes as these
open spaces are the remedial measures for
environmental impact to recover the jerk and Hon’ble
Supreme Court nhas already settled this issue and
strictly prohibited the construction on open spaces
and providing of open spaces on podium parking
complex. Therefore, Joint Committee cannot play with

the right to decent life of residents and Podium
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construction on 10% Open Spaces on V1rg1n1and
needs to be demolished. | _ S
h) I state that, the Joint Committee in their report at Sr S
No. 7 has recorded the storage of excavated material
from excavation of footing for F-building on PMC
Amenity Plot without PMC permission and failed to
provide the total quantity of the excavated material.
7Further, alsg) ﬁot corllected the samples of soil and
ground water for test. Also observed cursorily, that PP
has not provided the Solar Energy System for Energy
Conservation and failed give details of percentage of
energy conservation that is to be done by PP and
illegal excess consumption of energy on these count.
i) I state that, the Joint Committee in their report has
failed to provide the details of rain water harvesting
(RWH) system as there is no RWH system and details
of storm water line discharging rain water directly to
PMC sever line.
i) I state that, the Joint Committee i their report has
failed to provide the details on account of preservation
of top layer of fertile soil. In faét, there is no soil
preservation of soil and PP has disposed of the huge
quantity of fertile soil in unscientific manner.
k) I state that, the Joint Committee in their report has
failed to provide the details on account of tree
plantation as there is no tree plantation at site.
1) I state that, the Joint Committee in their report has
failed to provide the details on account of fire NOC anld

fire tender movement. Therefore, Joint Committee
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cannot play with the life of residents on account of fire
tender movement and all illegal constructions in
marginal spaces needs to be demolished.

I state that, the Joint Committee in their Report has
failed to provide the details on account of fire and
safety system. In fact, Respondent No. 13-PP has not
provided number of fire hydrants as per the standards
required per buildings at certain floors.

Therefore, Joint Committee has misleaded on account
of above important points in protecting environments,
human life and giving them right to decent life and
failed to make sustainable development and with
these objections I can state that, Joint Committee has
misleaded on account of two different projects against
single project, ground water abstraction from four
bore wells, illegal construction of basements, ground
water test, top layer of fertile soil preservation, solid &
dry waste treatment, energy conservation by installing
solar panels & solar water heaters, rain water
harvesting systems,' tree plantation, swimming pool
construction giving burden on ground water, non-
operation & installation of scientific STP, fire tender
movement, Ramp Slope in the ration 1:10, Marginal
Spaces around buildings, 10% Open Spaces on virgin

land and fire hydrant system etc.

PART-C
GROUNDS FOR ALLOWING ORIGINAL
APPLICATION:
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of violation & supported by Joint Committee, SEIAA
MPCB & PMC on one hand and the Respondent No.
13-PP in collusion with the former PS-DoE & PMC
Officers is bidding to overcome the illegality adopting
abuse of process of law.

BECAUSE, the infringements alleged in OA are
admitted by fﬁe PP and other Respondent Authorities
in their own documents. Therefore, this is admitted
case of violation in totality.

BECAUSE, the PP himself have admitted the total
carried out the construction of BUA to the tune of have
carried out the construction of BUA 44841.72 M2 out
of alleged 46569.21 M2 and PP have further sought
expanzion Building-F comprising 6 (Six) multistoried
Residential Building having 170 total number of flats,
causing damage to the Air, Water, Natural Resources
and further due to illegal operations, generation of
sewage water, solid waste, electricity consumption
and these are adversé impact, however PP is mighty
and resourceful entity and knowledgeable experts at
service. Even though such reply /Counter are filed to
circumvent the admitted position of violation by
creating nuisance in view to prolong the proceeding by
knocking the doors of politicians having access to
power corridors.

BECAUSE, the PP himself have admitted non-
compliance of mandatory prior | Environment

Clearance and Consent to Establish.
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BECAUSE, the PP himself have admitted non-
compliance of mandatory prior Consent to Operate.
BECAUSE, the PP himself have admitted the non-
compliance of mandatory prior permission for ground
water extraction.

BECAUSE, the Hon’ble Supreme Court in Goel Ganga
Case has settled the dispute on issue of “Built-up Area
(BUA) i.e. total construction (Covered) Area which
includes FSI, Non-FSI & other utility areas”. However,
PP is misleading on account of total BUA by
misrepresenting the total BUA as FSI.

BECAUSE, the SEIAA Maharashtra & PS-DoE have
issued show cause notice dated 29.08.2019 and final
directions dated 04.12.2019.

BECAUSE, the PMC have issued stop work direction
dated 11.12.2019 for further construction of project.
BECAUSE, the PP himself has admitted the violations
levelled in OA by filing applications dated 08.08.2018
seeking ex-pcst facto EC from SEIAA Maharashtra.
BECAUSE, the SEIAA Maharashtra have differed the
proposal in its 195t meeting held on 14.03.2020 as

PP was absent and it show the careless and reckless -

conduct of PP towards environment.

BECAUSE, the MPCB have issued warning notice
dated 13.08.2019, show cause notice dated
04.01.2020 and closure direction dated 27.01.2022
for recovery of Environmental compensation from PP.
BECAUSE, the even the Joint Committee Report dated

07.01.2020 is even with casual, cursory, unscientific
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& without statistical data, But the same report 1§fu11y R
supporting the allegations levelled in OA and it s =
admitted case of violation.

N. BECAUSE, the PP & Government Authorities cannot
go beyond their records showing the present illegal
development and they must take serious action
against PP.

0. BECAUSE, it is admitted position that the PP has
constructed illegal podium damaging ground water
level, tree plantation etc.

P. BECAUSE, it is admitted position that the PP has not
made any test for ground water contamination and
quality of water and there is serious ground water
contamination.

Q. BECAUSL, the PP has ncc provided any energy
conservation system for energy saving like Solar
Energy System and Solar Water Heater System and
joint committee have provided false & misleading
information on solar system.

R. BECAUSE, the PP has not provided any rain water
harvesting system for ground water recharge and joint
committee have provided false & misleading
information on RWH.

S. BECAUSE, it is admitted position that the PP has not
provided 10% recreational open space on virgin land
and open space is provided on the podium along with
club house and swimming pool of the building, which
is totally illegal in respect of the environmental

measures and PMC cannot replace the statutory
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provisions & mandate of law by allowing such illegal
constructions.

BECAUSE, it is admitted position that the PP has not
preserved top layer of fertile soil and there is no soil
test for contamination.

BECAUSE, it is admitted position that the PP has
installed 1 DG sets at project site and operation of DG
set is causing air pollution.

BECAUSE, it is admitted position that the huge
quantity of sewage water is generated and there is no
scientific treatment of sewage water as PP has
installed just scrap skeleton STP, which is not in
operation till today. There is direct discharge of
sewage water in PMC seaware line.

BECAUSE, it is admitted position that the PP is
creating huge burden on the environment due to day
to day waste generation by consumption of natural
resources and it is causing huge burden on the public
facilities and services on account of environment
damage. _

BECAUSE, it is admitted position that the PP has
committed the illegal activities and given rise to the
violation of environmental protection enactments and
further caused degradation of environment & ecology
intentionally.

BECAUSE, it is admitted position that the PP has not
complied the conditions of commencement certificate
mandating prior environment clearance and consents

from the MPCB.
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BB.

CC.

DD.

EE.

FF.

BECAUSE, it is admitted position that the PP has'z A=\
complied the conditions of commencement certiﬁcéﬁ’

related to installation of environment infrastructure to

avoid the degradation.

BECAUSE, the PP has not provided site margin, which
is required for easy turning of fire engine and also
there is no approach road for fire engine and Joint
Committee is misleading on this count.
BECAUSE, it is admitted position that the PP in
connivance with PMC officer has violated the
provisions of Environment enactfnent and PMC
officers are also equally responsible.

BECAUSE, it is admitted position that the PP has
violated the principle of sustainable development by
not installing pollution controi < zvices.

BECAUSE, it is admitted position that the PP has not
implemented any environment management plan and
also have not conducted any impact assessment with
remedial measures.

BECAUSE, it is admitted position that there is
involvement of bureaucratic nexus in the illegal act to
help PP and Misuse of position by Covernment officers
and thus provisions of EIA Notification-2006 r/w
Environment Acts-1986, Water (P & CP) Act-1974 and
Air (P & CP) Act-1981 are not complied by PP.
BECAUSE, the PP is unapologetic and PP has adopted
careless and reckless attitude towards the

environment protection.
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JJ.

KK.

BECAUSE, it is admitted position that the PP has
caused substantial damage of more than Rs. 425
Crores to environment and ecology, which shall be
recovered from PP.

BECAUSE, it is mandatory to stop the project
construction permanently till the compliance /
rectification of the above illegal act and removal of the
defects from the construction.

BECAUSE, the Respondent No. 13-PP & PMC Officers
are equally responsible for the careless, reckless &
intentional infringement of environmental enactments
with non-compliance to the installation of
environmental infrastructure causing environment by
excess generation wastes and non-treatment of water
waste & solid wastes with their unscientific disposal,
not adopting conventional energy generation & non-

generation of energy from solar system & saving of

energy by solar water heater installation, non-.

installation of rain water harvesting, ground water
level extraction in illegal manner, non-providing of
Open Space (RG) area on virgin Land, illegal
construction of basement etc.

BECAUSE, the reply of PP dated 21.11.2020 is
meritless, casual, cursory, luxury class of litigation,
baseless, false, frivolous, misleading and with
manipulating the facts deserves to be ignored at the
threshold with exemplary cost.

BECAUSE, the preliminary objections of PP have

become infructuous in view of judgement passed by
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this Hon ble Supreme Court in the matter of Mant A

Technoze Puvt. Ltd. Vs. Forward F oundation{,:‘?-é_b_C’.i -
Appeal No. 5016/2016” reported in (2019) 18 SCC 4’9"'2;,_“# S
has specifically held vide judgement dated 05.03.2019
to and have categorically dealt with the issues raised
here also and even the Review petition of the same has
been dismissed vide order dated 06.08.2019 and has
thus become final and binding; )

“42, The Tribunal has also jurisdiction under Section
15(1)(a) of the Act to provide relief and compensation
to the victims of pollution and other environmental
damage arising under the enactments specified in
Schedule L Further, under Section
15(1)(b) and 15(1)(c) the Tribunal can provide for
restitution of property damaged and for rastitution of
the environment for such area or areas as the
Tribunal may think fit. It is noteworthy that Section
15(1)(b) & (c) have not been made relatable to
Schedule I enactments of the Act. Rightly so, this
grants a glimpse into the wide range of powers that
the Tribunal has been cloaked with respect to
restoration of the environment.

43. Section 15(1)(c) of the Act is an entire island of
power and jurisdiction read with Section 20 of the
Act. The principles of sustainable development,

precautionary  principle and  polluter pays,

propounded by this Court by way of multiple

judicial pronouncements, have now been embedded

as a bedrock of environmental jurisprudence under
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the NGT Act. Therefore, wherever the environment
and ecology are being compromised and jeopardized,
the Tribunal can apply Section 20 for taking
restorative measures in the interest of the
environment.

44. The NGT Act being a beneficial legislation, the

_power bestowed upon the Tribunal would not be read

narrowly. An interpretation which furthers the
interests of environment must be given a broader
reading. (See Kishsore Lal v. Chairman, Employees’
State Insurance Corpn. (2007) 4 SCC 579, para 17).
The existence of the Tribunal without its broad
restorative powers under Section 15(1)(c) read
with Section 20 of the Act, would render it ineffective
and toothless, and shall betray the legislative intent
in setting up a specialized Tribunal specifically to
address environmental concerns. The Tribunal,
specially constituted with Judicial Members as well
as with Experts in the field of environment, has a
legal obligation to provide for preventive and
restorative measures in the interest of the
environment

45. Section 15 of the Act provides power &
jurisdiction, independent of Section 14 thereof.
Further, Section 14(3) juxtaposed with Section 15(3)
of the Act, are separate provisions for filing distinct
applications before the Tribunal with distinct periods
of limitation, thereby amply demonstrating that

jurisdiction of the Tribunal flows from these Sections

33

691



1692

(i.e. Sections 14 and 15 of the Act) independe;i
The limitation provided in Section 14 is a period of
months from the date on which the cause of action
first arose and whereas in Section 15 it is 5 years.
Therefore, the legislative intent is clear to keep
Section 14 and 15 as self contained jurisdictions.
46. Further, Section 18 of the Act recognizes the right
to file applications e&ch under Sections 14 as well as
15. Therefore, it cannot be argued that Section 14
provides jurisdiction to the Tribunal while Section 15
merely supplements the same with powers. As
stated supra. the typical nature of the Tribunal, its
breadth of powers as provided under the statutory
provisions of the Act as well as the Scheduled
enactments, cumulatively, leaves no manner of doubt
that the only tenable interpretation to these
provisions would be to read the provisions broadly in
favour of cloaking the Tribunal with -effective
authority. An interpretation that is in favour of
conferring jurisdiction should be preferred rather
than one taking away jurisdiction.

47. Section 33 of the Act provides an overriding effect
to the provisions of the Act over anything inconsistent
contained in any other law or in any instrument
having effect by virtue of law other than this Act. This
gives the Tribunal overriding powers over anything
inconsistent contained in the KIAD Act, Planning Act,
Karnataka Municipal Corporations Act, 1976 (“KMC
Act’); and the Revised Master Plan of Bengaluru,
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2015 (“RMP”). A Central legislation enacted under
Entry 13 of List I Schedule VII of the Constitution of

India will have the overriding effect over State
legislations. The corollary is that the Tribunal while
providing for restoration of environment in an area,
can specify buffer zones around specific lakes &
water bodies in contradiction with zoning regulations
under these statutes or the RMP.

48. The second question raised by the appellants is
that the petition is barred by time. According to
appellants, environmental clearance was granted to
the respondent No. 9 on 17.02.2012 for which notice
was published in the leading newspaper on
12.03.2012 and 14.03.2012. Modified building plan
was approved on 30.08.2012, which was followed
up to 10.08.2014. Similar events had taken place in
regard to the project of respondent No. 10 who had
been granted environmental clearance on
30.09.2013. The application had to be filed within a
period of six months from the date on which cause of
action for such dispute has first arisen in terms of
Section 14 of the NGT Act. Admittedly, the present
application has been filed in March, 2014 and
according to them, it is much beyond the prescribed
period of limitation. Also, there is no application for
condonation of delay accompanying the main
application. Therefore, the Tribunal will not have

jurisdiction to condone the delay.
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LL.

49. The OA No. 222 of 2014 was not an applicatib_'rlll-;.f

simpliciter under Section 14 of the Act. It was an
application where a specific prayer has been made
with reference to Lake Development Authority's
("LDA") Report dated 12.06.2013 and the Ministry of
Environment, Forest and Climate Change ("MoEF")
Monitoring Committee Report dated 14.08.2013 for
restorat;oﬁ of ecologically sensitive land and for
maintaining the sensitive in its natural condition so
that the ecological balance of the area is not
disturbed. It is clear from the documentary evidence
supported by data, that the project propcnents have
committed breaches and the implementetion of the
project is bound to have serious adverse impact on
the ecology, hydrology cn:l the envircrneni in the
catchment area of Bellandur Lake. The
environmental degradation as established from the
documents would give rise to ai ,

“50. In fact, in the OA before tr-> Tribunal there was
no mention of the provision undsr which it was being

filed. It is well settled principal of law that non-

- mention of or erroneous mentisin of the provision of

law would not be of any relevance, if the Court had
the requisite jurisdiction to pass an order. It would be
mere TtUrregularity and would not vitiate the
application or the judicial order of the Tribunal”
BECAUSE, the access to the information for technical
knowledge of the cause is also very important aspect

for dealing with the environmental issues, as it is

36




L

695

direct fight between common man having limited

resources and mighty & powerful polluters having all
means as observed by this Hon’ble Court in “MCGM
Vs Ankita Shinha & Ors., 2021 SCC OnLine SC
897” in Civil Appeal No. 12122-12123 Of 2018 and
have held that;
“25.8 While discussing the NGT’s power and
responsibility, it is essential to keep in mind the
Principle 10 of the Rio Declaration which speaks of
three fundamental rights i.c., access to information,
access to public participation and access to justice,
as key pillars of environmental governance. Access
to justice, may however be curtailed by illiteracy,
lack of mobility, poverty or even the lack of technical
knowledge on the part of citizens. Another deterrence
is the likelihood of polluters/ violators being powerful
entities with adequate wherewithal to skirt
regulations. Thus, it may not always be feasible for
individuals to knock on the doors of the Tribunal, and
NGT in such exigencies must not be made
dysfunctional.”
“27.4 The law must be interpreted in such a manner

- as to foster further development of existing legal
concepts by incorporating this sense of equity.b The
issues which this Court has had the occasion to
examine have highlighted the [Iimitations of the
mechanisms to reach to the reart of environmental
concerns. This Court has previously moulded the

jurisdiciional jurisprudence n favour of larger
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MM.

NN.

00.

societal interest, whether that be in the form of“\

‘Public Interest Litigation’ or widening the scope of &

locus standi.”
“The identification of potential environmental
justice issues is very important in determining
how our enforcement efforts are working in
minority and low-income communities, and
whether they are comparable to the enforcement
efforts in other communities.”
BECAUSE, the Respondent No. 13-PP have admitted
their intentional violations on one hand and in
collusion with PMC City Engineer Mr. Prashant M.
Waghmare creating jugglery, therefore, Respondent
No. 13-PP is wasting valuable time of this Hon’ble
Tribunal in luxury rerly affidevit being mighty,
resourceful, notorious, habitual offenders adopting
most careless & baseless tactics.
BECAUSE, it is well settled principle of law that non-
mention of or erroneous mention of the provision of
law would not be of any relevance, if the Court had the
requisite jurisdiction to pass an order and it would be
a mere irregularity and would not vitiate the
application or the judicial order of the Tribunal.
BECAUSE, the right to healthy environment has been
construed as a part of the right to life under Article 21
by way of judicial pronouncements. Therefore, the
Tribunal has special jurisdiction for enforcement of

environmental rights.
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RR.

BECAUSE, the doctrine and precedents from the
general litigations are no applicable to specialised filed
of environmental jurisprudence dealing the
environmental issues under special enactment of NGT
Act, 2011 and NGT (Practices & Procedures) Rules,
2011. As the birth of NGT replacing the previously
Environment Appellant Authority is from the various
Order of this Hon’ble Courts, UN treaties signed by
India and adoption of principle of sustainable
development & polluters pay principal, etc. Therefore,
the concepts from the General Litigations are not
applicable to the environmental litigations and
impugned Order passed by Ld. NGT is tenable in the
eyes of law.

BECAUSE, the Respondent No. 13-PP is affect by the
legal injury and also the commonly shared
environment damaged by illegal construction as well
as operational damage from overburdening natural
resources and there is connection between the injury
caused by the PP illega: project and Original
Applicant. And moreover, Original Applicant is public
spirited person encouraged by the fundamental duties
to protect the environment and informer to the court
of law and have locus to file the OA No. 64/2019 being
person aggrieved.

BECAUSE, the issues pertaining to the violations and
cause of action are different concepts and any
incident, any cause, any action of polluters triggering

environmental issue causing damage to the
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exploitation, coastal zone, bio-diversity & ecology etc St

is important for considering the cause of action and
limitation has to be counted such incident, cause or
action.

SS. BECAUSE, the Original Applicant have not relied
upon the alien concept of continuous cause of action
to the environmental jurisprudence established in
NGT Act, 2010.

TT. BECAUSE, the technical data & important conditions
imposed by concern authority while granting the
various permission under DC Regulations of PCMC,
MR & TP Acf, 1963, Non-agricultural permissions
granted under MLR Codes have direct relation with
the land & illegal construction consuming the natural
resources beyond threshold limits and these are state
legislations sub-ordinate to central legislation and
Therefore, Section-33 of NGT Act, 2010 specifically
provides the overriding powers to the NGT over these
state legislation to give end of justice and to protect
environment. Therefore, any violation agitated under
DCR, MRTP, MLRC having direct impact on
environmental issues will not take away the
jurisdiction of Ld. NGT empowered with special
powers under Section-33 of NGT Act, 2010 and Ld.
NGT Order is justified.

Uu. BECAUSE, the cause of action relied upon by the
Original Applicant in OA No. 64/2019 is the single

cause of action and no other cause of action is referred
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ZZ.

by the Original Applicant. As per the condition
precedent under Rule-14 of NGT (Practice &
procedures) Rules, 2011, OA shall be based on single
cause of action and therefore, there is no breach of
Rule-14 of NGT Rules-2011 and OA is based on single
cause of action seeking multiple prayers
consequential to each other. o

BECAUSE, the di»sclosure of true facts related to case
does not constitute multiple causes of action and
different limitations.

BECAUSE, the prayers and relief sought by Original
Applicant are with in jurisdictions & powers of Ld.
NGT granted under section-15 & 20 NGT Act, 2010
r/w Rule-24 of NGT Rules, 2011 for end of justice.
BECAUSE, the form-1 & Form-1A from EIA
Notification, 2006 have given importance to the land
use change while obtaining prior EC.

BECAUSE, both these Applications for ex-post facto
EC are filed with ill intention of getting escape from
the strict liability casted upon the PP and same are
not tenable in the eyes of law. Therefore, such
Applications are thrown to the dust bin without
wasting valuable time of SEIAA. -

BECAUSE, the communication/letter dated
16.11.2019 1is issued by PS-DOE in violation of
principle of natural justice and violating right of this
Original Applicant for fair hearing.

BECAUSE, the PP is trying to correct his illegalities

with two or multiple illegalities/ wrongs, in fact, such
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BBB.

CCC.

DDD.

EEE.

FFF.

illegal act cannot stare in the eyes of law and it is "
entirely illegal project without any permission them - -
illegal is always illegal no question of limitation arises
and illegal cannot become legal just on so called lapse
of limitation on manipulated pleadings of polluters.
BECAUSE, the OA is filed on 19.08.2019 is well
maintainable U/s. 15 of NGT Act, 2010 and same is
well within the limitatidn of five years from the cause
of action first arose on dated 31.03.2017 when PMC
imposed condition no. 19 in their sanction issued vide
no. CC/3774/17 dated 31.03.2017.

BECAUSE, the OA is well maintainable under section-
15 of NGT Act, 2010 as the OA is not the application
simpliciter, but damage to the environment & ecology
is established as pleaded in OA and same is supported
by Joint Committee Report dated 07.01.2020 issued
by MPCB, SEIAA & PMC as per their convenience.
BECAUSE, the OA is filed based on the single cause
of action and it is well within the Rule 14 of NGT
(Practice & Procedure) Rules, 2011.

BECAUSE, the Appendix & forms to the NGT Act,
2010 & NGT Rules, 2011 are the blank formats and
OA has satisfied the ingredients required under these
forms.

BECAUSE, the OA is dealing with the questions of
public importance and their right to decent life, as
there is harm caused by PP due to illegal construction
without EC & Consents from competent Auth(l)rity,

illegal generation of solid waste & disposal in
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HHH.

unscientific manner without OWC or vermin
composting, exploitation of natural resources due to
illegal excess construction & operation of project,
illegal construction of parking complex on RG area
reserved for tree plantation and gardening, dumping
of construction waste into Odha, encroachment into
Odha, non-installation of solar water heater & solar
energy panels, illegal ground water extraction,
therefore OA is inequitable to the PIL.

BECAUSE, the notice / complaint dated 25.07.2019
issued by this Original Applicant is unrebutted by
Respondents and it is admitted case of violation.
BECAUSE, the project under challenge has

undertaken illegal construction & operations causing

burden on natural resources and damage to natural

resources without holding the prior Environment

Clearance & Consents and OA filed on 19.08.2019

U/s.15 of NGT Act, 2010 and therefore, the question
of Limitation does not arise as the project is ongoing
construction & operation activity under taken in
violation of EIA Notification, 2006 and Schedule-I acts
along with claiming the damage to the environment.

BECAUSE, there is no bar on filling of OA U/s. 15 of
NGT Act, 2010 in the same application, as Original
Applicant has established the case for infringement of
enactments from Schedule-I as well as damage cause
due to the environment on account of illegal

construction.
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JJJ.

KKK.

LLL.

BECAUSE, the PP is under obligation to complymth

the conditions imposed in Commencement Certificate

dated 31.03.2017 issued by PMC for obtaining prior
EC & Consents. Therefore, this is the triggered cause
of action first arose to file OA and same has been relied

by the Original Applicant and accordingly OA is filed

on 19.08.2019, which is within limitation of well

within limitation of five years U/s. 15 cf the NGT Act,
2010.

BECAUSE, the NGT Act, 2010 is came into force to
protect & development of environment by
establishment of National Green Tribunal with special
powers and with liberalization of concept of locus
standi under Section-18 (2) (e) of the NGT Act, 2010.
However, Respondent No. 13-PP is misleading on the
issue of locus by putting this concept under section-
18 (2) (a) & (b) of the NGT Act, 2010. Therefore, the
concept of Locus standi is very liberal to approach this
tribunal reporting the injustice to the environment
and ecology.

BECAUSE, the evéry vigilant citizen of this nation can

approach this Hon’ble Tribunal for protection of

environment & ecology being informer to the court of
law and having access to information, access to public
participation and access to justice, as key pillars of
environmental governance. This Original Applicant
has approached this Hon’ble Tribynal with public

cause satisfying the above ingredient. And this
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O0O0.

PPP.

QQQ.

Original Applicant have clear cut locus to file present
OA.

BECAUSE, the OA is based on the single cause of
action with multiple consequential prayers in OA. it’s
reliance placed on single cause of action. Therefore,
OA is based on the plural remedies as mandated by
the Rule No. 14 of NGT (Practice & Procedure Rules),
2011.

BECAUSE, the Original Applicant has not relied upon
continuous cause of action and it is not mentioned
anywhere in entire OA and PP are misleading on
account of continuous cause of action.

BECAUSE, this Hon’ble Tribunal has recognized the
recurring cause -of action in its judgment dated
07.05.2015 passed in OA Ne. 222/2014 (PB) and
same has been upheld by the Hon’ble Supreme Court
in (2019) 18 SCC 494 at Para-49 & 50, Pg. 519.
BECAUSE, the every cause/ action leading to
environmental degradation in series/ sequence/ of
construction/ commissioning/ operation/ execution

of project / activities is independent, separate, self-

contained cause of action for such dispute/ cause of -

such compensation or relief first arose.

BECAUSE, the RG Area on Podium & non-operations
of STP and construction carried out without
mandatory prior EC & consents is not “small fact”. On
the contrary it is serious infringement causing

substantial irreparable damage to the environment &
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RRR.

SSS.

Uuu.

VVV.

ecology and such acts cannot be ignored or favored'i-"'cfi_.‘_
overlooked as small fact. | _
BECAUSE, the PP cannot take disadvantage under
the garb of flat purchasers money pumped & third
party right is installed to make such illegal
construction for profit making at the cost of Mother
Nature. -
BECAUSE, the PP cannot cover-up his own iliegality
on the basis of so called unintended & absurd
situation.

BECAUSE, the PP cannot allowed to sleep over his
mandatory legal duties towards environmental
compliance being supreme, with any favoring to
continue his illegal construction.

BECAUSE, it is not the case of PP that the entire
project is completed in all respect on vary same day of
starting of its construction and putting to full load. On
the contrary, PP admits that the construction is
undertaken in stage wise manner or step by step with
help of multiple revised building & layout sanctions.
Thérefore, civil construction is the recurring activity
attracting recurring cause of action. In this regard
Hon’ble Supreme Court held that the environmental
degradation as established from the documents would
give rise to an independent cause of action.
BECAUSE, the practices adopted by Respondent No.

13-PP of obtaining the various permissions in

‘collusion with erring officers from PS-DoE, CGWA,

SEIAA, MPCB and PMC officer is the worst case of
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blatant illegality on part of state affairs and this

conduct clearly shows the carelessness, recklessness,

maneuvered attitude towards environment protection

and practices adopted by the bureaucracy.

WWW.BECAUSE, the Respondents MoEF, CS-GoM, PS-DoE,
SEIAA, PMC, MPCB, Collector of Pune, CGWA
including PP are habitual offenders by promoting
illegal practices of non-actions for favoring polluters
in ongoing proceedings.

XXX. BECAUSE, this Hon’ble Tribunal as well as Hon’ble
Supreme Court in catena of judgment like Vellore
Citizen Case, Forward Foundation Case, M. C. Mehta
Cases, Goel Ganga case, S. P. Muthuraman, Sterlite
Industries have interpreted the concepts of Limitation,
Cause of Action, Locus, Jurisdiction, Plural Remedies,
quantum of environmental damage etc. in favoring the
case of this Original Applicant. And this Original
Applicant has proved his case beyond doubt and
Respondent No. 13-PP has failed to prove his case
against the onus casted upon him. Therefore, this is
clear cut case of admitted violation and the errant
officers from Government authorities and Respondent
No. 13-PP are the habitual offenders.

YYY. BECAUSE, the reply affidavit of PP is the pandora of

illegalities and encouragement to the sub-standard -

practices adopted by polluters. Therefore, these Reply

Affidavit of PP shall be rejected with heavy cost and by

imposing heavy environmental compensation.
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7ZZ7Z. BECAUSE, the respondents are guilty of suppresszo
veri and suggestio falsi.

AAAA. BECAUSE, the damage pleaded in the OA is true and
correct and based on the scientific data at site, civil
manuals and construction details of project site.

BBBB. BECAUSE, the doctrines & principles laid down
in laws leading to general civil litigations are not
applicable to the special statute leading to special
litigations of torts for environmental issues.

CCCC. BECAUSE, the NGT Act, 2010 is sub-ordinate to
the Constitution of India i.e. law of land and
Constitution itself cast fundamental duty upon every
citizen of India under Article-51A (g), (h) & (i) for

protection & improvement of natural environment, to
develop the spirit of inquiry & reform and to safeguarc
the public property and Section-18 (2) (e) any person
aggrieved, is included in every citizen. And therefore,
Constitution of India being law of land permits the
Original Applicant to file such OA for protection of
environment, then Section-18 (2) (e) is not the bar for
locus and Original Applicant has locus standi to file
OA.

DDDD. BECAUSE, the Appellants are again taking
contradictory stand on “Knowlecge, discovery rule &
continuous cause of actions” stating alien concepts
are introduced by Applicant to bringing this OA under
limitation and said principles are rejected in
“Surendra Waman Dhavale and Ors. Vs MoEF in OA
No. 95/2014” vide judgment dated 22.05.2017.
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Basically OA No. 95/2014, where discovery rule &
knowledge & continues cause of action specifically
rejected on the basis of application being simplicitor
and in the present OA No. 64/2019, application has
established case not only for infringement of
environmental laws alone but also damage to the
environment & ecology has been specifically dealt in
OA and here also knowledge & continuous cause of
action are not relied.

BECAUSE, the Ld. NGT has categorically
distinguished the judgments passed in “OA No. 33 of
2016 Jai Javan Jai Kisan and Ors. Vs. Vidharbh
Cricket Association and Ors.; OA No. 179 of 2016
Graminee Environment Foundation Vs Balaji
Infrastructure Ltd. and Ors; OA No. 95 of 2014 Mr.
Surendra Waman Dhavale and Ors Vs MOEF and
Ors.”. Basically, all these cases was just application
for simplicitor without establishing the damage or
threat to the environment beyoiid cause of action.
Therefore, ratio laid down in these judgments will not
applicable to the present OA.

BECAUSE, the Ld. NGT has to look into the protection

"of  environment, prevention of treats to the

environment and to enforce the law for sustainable
development, once the case is reported to them
without going into the other aspects of false, baseless,
frivolous, misleading allegation made from domain of
polluters for nuisance in the proceedings as long as

the environmental petitions are inequitable to the PIL
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and Ld. NGT has be established from the various"

Orders of this Hon’ble Court and various Hon’ble ngh e

Courts for expeditious, efficacious disposal of green
issues to avoid the overburdening of Hon’ble High

Courts and this Hon’ble Courts.

GGGG. BECAUSE, the PP is looking for appreciation of

on the issue of “Locus Standi, Jurisdiction, Cause of
Action and Limitation” based on false, baseless,
misleading, principal grievances raised in his reply

affidavit.

HHHH. BECAUSE, the contents of reply affidavit dated

1.

21.11.2020 are false, frivolous, baseless, misleading,
misconceived and misinterpretations and denied by
Original Applicant in totality and OA is well
maintainable in the four corners of NGT Act-2010.
Respondent No. 13-PP have raised issue of
maintainability to create nuisance in the proceedings
with help of non-applicable facts & imaginary theory
in his reply affidavits and just to create hurdles in
main proceedings dealing with actual issues of
environmental degradation and damage caused by PP
in reality. o o
BECAUSE, the signed personnel on behalf of PP have
not filed any resolution authoring him and same is not

placed on record till today.

PART-D
PARAWISE REJOINDER TO THE REPLY OF
RESPONDENT NO. 13-PP DATED 06.03.2021:
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17.

18.

19.

I have read the reply filed on behalf of Respondent
No. 13-PP (M/s. Ekta Housing Pvt. Ltd.) dated
21.11.2020 in reply thereto, I state as under:

I state that, the contents of Para-1 of Respondent No.
13-PP reply dated 21.11.2020 is regarding internal
allotting of duties of their office for swearing and
authorizing as signatory. It is important to note here
that, the Respondent No. 13-PP is the private limited
company incorporated under Companies Act-1956
and as per this act alleged authorised person has not
submitted any resolution passed by boards of
directors of company. Therefore, submission made by
the affiant are not legal in the eyes of law.

I state that, the contents of Para-2 of reply affidavit of
Respondent No. 13-PP reply dated 21.11.2020 is
nothing but paradox statement and the entire reply
affidavit of Respondent No. 13-PP is nothing but based

on false and baseless theory ar.d apart from the reality

_ & facts.

I state that, the contents of Para-3 of reply affidavit of

‘Respondent No. 13-PP dated 21.11.2020 in respect of -

the preliminary objections to the maintainability of
the original application and Respondent No. 13-PP
have filed separate Interlocutory Application No.
66/2021, to which this Original Applicant have filed

separate reply. |

51

709



710

20.

“a) Being barred by limitation, both under sectiénf"i?‘f. RS

14 and 15 of the National Green Tribunal Act, 2010 SN

(“NGT Act”);

b) Lack of Locus Standi of the Applicant;

c¢) Non-maintainability of the Application under

section 15 of the NGT Act and contrary to the Rule

8 of the National Green Tribunal (Practice &

Procedure) Rﬁlés, 2011 (“NGT Rules”); W

d) Application raises issues beyond the jurisdiction

of this Hon’ble Tribunal;

e) The Application is squarely hit by the provisions

of Rule 14 of the NGT Rules, which provides an

application filed before this Tribunal shall be

based upon a single cause of action;
I state that, the contents of Para-4 cf reply affidavit of
Respondent No. 13-PP dated 21.11.2020 are partly
true, partly false and partly misleading. Further I state
that, the Respondent No. 13-PP have undertaken the
residential building construction in the name & style
“Ekta California & Ekta Florida” situated at Survey
Number: 9 of Village-Undri, Taluka-Haveli, District-
Pune with in the limit & jurisdiction of Pune Municipal
Corporation (PMC) on land admeasuring 26000 M2
and Original Application deals with true & correct
violations and allegations leveled therein in respect of
said project. Further I state that, the Respondent No.
13-PP is the private limited company incorporated
under Companies Act-1956 and it is mandatory to

appoint the authorised person to verify/sworn/affirm
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pleadings on behalf of the Respondent No. 13-PP
under section 54 of Company Act, 1956 or Under
section-21 of Company Act, 2013. However,
Respondent No.13-PP has failed to appoint the
authorise person with support of resolution passed by
boards of directors of company and also the alleged
authorised person is not key managerial person.
Therefore, no one has allotted the duties for swearing,
verification, affirmation in this proceedings and no
one is appointed as authorised signatory. Therefore,
this Interlocutory Application is not legal,
maintainable & tenable in the eyes of law. This
Hon’ble Tribunal may kindly dismiss this IA at the
threshold of this illegality. Further I state that, the
Respondent No. 13-PP have nct placed any
documents on record to prove that this Respondent
No. 13-PP is the part of “Ekta World Group” and to
show his well reputation & well respect with
successful footprint in number of completed &
ongoing residential & commercial real estate projects.
Therefore, Respondent No. 13-PP himself has failed to
prove his own statements and mandatory compliance
on appointment of authorised signatory mandated by
law. Therefore, entertaining of such IA will be waste of
valuable time of this Hon’ble Tribunal.

I state that, the contents of Para-5, 5.1 to 5.8, 6, 6.1
to 6.8 of reply affidavit of Respondent No. 13-PP dated
21.11.2020 are facts as below;
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a)

Project under challenge is comprised of three small
préperties from Survey No. 9, Hissa No. 1 '
admeasuring total area of 26001 M2 viz. Part-1 of
22900 M2, Part-2 of 2601 M2 & Part-3 of 500 M2.

Deed of Assignment for Par-1 & 2 is executed on

21.06.2007 and for Part-3 Development Agreement

is executed on 21.07.2007 in favour of PP for above

mentioned land area.
PP have admitted that, the development of “Ekta
California” is completed in phase wise manner
comprising S wings and further PP admits that the
Construction of sixth “F-Wing” is proposed as “F-
Wing=Florida”’as below;

i) A-Wing=Fremont

iiy B-Wing=Palmdale

ili)) C-Wing=0Oakland

iv) D-Wing=Santa Monica

v) E-Wing= Santa Clara

vi) F-Wing=Florida
PP admits that the proposed Constiuction of sixth
“F-Wing” is registered with MahaRERA with No.
“P52100015426”.
PP admits that the Wings-A, B, C, D (Part) & E are
completed vide occupancy certificate  No.
OCC/0465/15 dated 14.07.2015,
PP admits that the Club House is completed vide
occupancy certificate No. OCC/1416/16 dated
28.10.2016.
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23.

g) PP admits that the remaining Wings-D (Part) is
completed vide occupancy certificate No.
OCC/1376/16 dated 26.11.2016,

h) PP admits that the PMC granted Commencement
Certificates (CC) vide dated 17.03.2007,
21.03.2007, 02.02.2008, 05.03.2008, 23.07.2010,

04.10.2011, 29.06.2015, 17.12.2015, 25.10.2016. _

i) PP admits that the PMC granted Commencement
Certificates (CC) vide No. CC/3774/16 dated
31.03.2047 for construction of F-wing (Florida).

I state that, the contents of Para-6.9 of reply affidavit

of Respondent No. 13-PP dated 21.11.2020 are totally

false, baseless, misleading and as per the EIA

Notification, 2006, PP is under obligation to obtain the

mandatory prior EC & Consents and PP cannot blame

the PMC for clearing his project without EC &

Consents. However, PMC has clearly pointed out the

sole duty & responsibility of PP to obtain the EC &

Consents in their affidavit dated 28.12.2021 at Para

No. 27.

REJOINDER TO THE REPLY OF ISSUES

"REQUIREMENT OF PRIOR ENVIRONMENT

CLEARANCE:

I state that, the contentions of the Para-7 of the reply
affidavit of Respondent No. 13-PP dated 20.11.2020
are false. Further I state that, the PP has not obtained
the prior environment clearance intentionally under
the EIA Notification-2006 despite the total proposed
BUA of the construction was more than 20000 M2,
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24.

25.

26.

I state that, the contentions of the Para-7.1 of the

reply affidavit of Respondent No. 13-PP dated R
'20.11.2020 are dealing with the EIA Notification-1994

and this notification does not include the building
construction project, therefore this para does not
deserve any comments.

[ state that, the contentions of the Para-7.2 of the
repiy_.. afﬁdavitn of Respondent No. 13-PP dated
20.11.2020 are dealing with the EIA Notification-2004
and this notification only include the building
construction project having discharging sewage of
50000 Ltrs. or investment of Rs. 50 Crores with
population of 1000 persons, However the construction
of the project under violation is ongoing project till
date and therciore this para does not deserve any
comments.

I state that, the contentions of the Para-7.3 to 7.22,
7.23, 7.23.1 to 7.23.8 of the reply affidavit of
Respondent No. 13-PP dated 20.11.2020 are totally
false, baseless and misleading. Further I state that,
contention of PP for computing the FSI as Built—up;
area as per the EIA Notification-2006 is totally false
and inclusion of Non-FSI area in Built-up area was
only induced by 2011 amendment / clarification to
the EIA Notificaiton-2006 is totally false and
misleading. In fact, Hon’ble Supreme Court of India
has discarded these illegal misrepresentations vide

Final Order and Judgment dated 10.08.2018 passed
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in Civil Appeal No. 10854 /2016 vide (2018) 18 SCC

257 and related paras are provided below:

13. From a bare perusal of the two hash tags (#) in
Column 4 and 5 of Item 8(a), it is apparent that
what is shown under Column 5 is actually a
continuation of Column 4 and basically it
describes or defines ‘built up area’ to mean
covered construction and if the facilities are open
 to the sky, it will be taken to be the activity area.
This by itself clearly shows that under the
notification of 2006, all constructed area, which is
covered and not open to the sky has to be treated
as ‘built up area’. There is no exception for non-FSI
areq.
14. Indeed, the concept of FSI or non-FSI has no
concern or connection with grant of EC. The same
may be relevant for the purposes of building plans
under municipal laws and regulations but it has
no linkage or connectivity with the grant of EC.
When EC is to be granted, the authority which has
to grant such clearance is only required to ensure
that the project does not violate environmental
norms. While projects and activities, as mentioned
in the notification, may be allowed to go on, the
authority while granting permission should ensure
that the adverse impact on the environment is kept
to the minimum. Therefore, the authority granting
EC may lay down conditions which the project
proponent must comply with. While doing so, such
authority is not concerned whether the area to be
constructed is FSI area or non-FSI area. Both will
have an equally deleterious effect on the
environment. Construction implies usage of a lot of
materials like sand, gravel, steel, glass, marble
etc., all of which will impact the environment.
Merely because under the municipal laws some of
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this construction is excluded while calculating the
FSI is no ground to exclude it while granting the
EC. Therefore, when EC is granted for a particular
construction it includes both FSI and non-FSI
areas. As far as environmental laws are
concerned, all covered construction, which is not
open to the sky is to be treated as built up area in
terms of the EIA Notification dated 14.09.2006.”

Notification of 04.04.2011
15. Our attention has been drawn to the

notification dated 04.04.2011 issued by the
Ministry of Environment and Forests. By means of
this notification, the words of Column 5 against
Item 8(a) have been replaced and substituted as
under:
“The built up area for the purpose of this
Notification is defined as “the built up or
covered area on all the floors put together
including basement(s)' and other service
areas, which are proposed in the
building/ construction projects.” -
This notification clearly defines built up area as all
constructed area including basement and service
areas without any exception.
16. Learned senior counsel appearing for the
project proponent has submitted’ that this
notification is only prospective in nature and,
therefore, will not affect the notification of 2006.
On the other hand, it has been submitted by the
original applicant that this is only a clarificatory
notification and as such it will come into force with
effect from 2006. In our opinion, it is not at all
necessary to decide whether this notification is
clarificatory or is in substitution of the original
notification of 2006. We say this because as held
by us above, there is no ambiguity with regard to
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28.

29.

the definition of ‘built up area’ even under the
notification of 2006 and it covers -all constructed
area not open to the sky. The notification of 2011
only provides that the built up area or covered area
shall be the area of all floors put together including
basement(s) and other service areas. We may
again re-emphasize that this definition also is in
consonance with the concept of grant of EC for
construction as explained above and it is obvious
that the concept of FSI or non-FSI area is alien to
environmental laws.”
[ state that, in view oi the aforesaid Order and

judgment all the exceptions raised by the PP becomes
worthless. Further it is submitted that, the PP has
completed the construction of total BUA 44841.72 M2,
which is more than 20000 M2 and further PP has
sought the expansion of Building-F as admitted by PP.
I state that, the PP has applied on 08.08.2018 for
Environment Clearance under EIA (Violation)
Notification-2017 dated 14.03.2017 before SEIAA. It
is important to note that, the PP has attached only
Application Screenshot at Exhibit-O to his reply
affidavit dated 21.11.2020 by suppressing Form-1 &
1A. Therefore, this applicant has provided the
information‘r.eceived in respectof EC applicaﬁon with
this rejoinder. _

I state that, the PP have proposed construction of F-
Wing from “upto 10t Floors”. The project is purely
residential project with existing 120 No. of Flats and
proposed 70 no. of Flats.
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30.

31.

32.

34.

I state that, SEAC-III considered the proposal in 1ts :

1020d meeting held on 22.01.2020 [ANNEXURE-A-23] =\

and SEAC-III has observed that, the PP have carried
out 44841.72 M2 and I state that, this Construction
work of onsite and this amounting to violation of
Environment (Protection) Act, 1986 r. w. EIA
Notification 2006. Further I state that, SEAC-III has

| noted that, the PP has not applied within the

prescribed period as per the MoEF & CC Notification
dated 14.03.2017, 08.53.2018. Therefore SEAC-III
decided to refer the proposal to SEIAA for further
decision.

I state that, the SEIAA has considered the proposal in
its 195% meeting held on 14.03.2020 [ANNEXURE-A-
25| and after deliberation SEIAA decided to defer the
proposal, as PP was absent.

I state that, the DoE and SEIAA has clearly stated in
Para-3, 4 & 6 of their reply affidavit dated 28.01.2022
that this is as clear violation case as a project has
undertaken construction without obtaining prior EC
as per the EIA Notification, 2006.

I state that, the PP has carried cut the construction of
44841.72 M2 without obtaining mandatory prior
Environment Clearance and further proposed
expansion of project by construction of F-Wing.

I state that, the provisions 2.13 & 15.4.2 under
Development Control Regulation of PMC dealing with
concept of FSI & Non-FSI are alien toy the EIA
Notifications and TBUA is more than 20000 M2 and
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35.

36.

construction of F-Wing Ekta Florida is the expansion
to the existing project and illegal substantial
excavation for footing is carried out by PP after grant
of CC dated 31.03.2017 as admitted by Joint
Committee.

I state that, the Project of Respondent No. 13-PP
himself has admitted that the construction is carried
out without mandatory prior EC & Consents and
therefore, the question of Interpretation of Built-up
area does not arises, but Respondent No. 13-PP
unnecessarily connecting his violations with the Goel
Ganga Case. However, the Respondent No. 13-PP has
intentionally suppressed the pronouncement wrt
dispute of interpretation of terms “Built-up area, FSI,
Non-FSI” and its applicability wrt to EIA Notification-
2006 dated 14.09.2006 & EIA Notification-2011 dated
04.04.2011 has settled by Hon’ble Supreme Court and
present violation committed by Respondent No. 13-PP
is clear cut violation with his own adnsission.
Further I state that, the Hon’ble Supreme Court while
deciding the “Goel Ganga Case” clearly held that the
BUA defined in EIA Notificaiton-2006 is nothing but
all covered construction having same meaning in
clarification given in EIA Notification-2011 and terms
FSI & Non-FSI are alien for grant of EC. Further
Hon’ble Supreme Court has passed an Order dated
11.09.2019 wherein clearly distinguished the
difference between the cases of “Re: Construction of

Park at Noida near Okhla Bird Sanctuary” and “Goel
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37.

38.

Ganga Case”. Therefore the statement of Respondent

No. 13-PP that the EIA Notificaiton-2006 does not .\

define BUA and computation of BUA prior to 2011 was
based on local DC Regulations and BUA = FSI is
totally false and misleading.

I state that, the EIA Notification-2006 clearly defines
the term BUA which mean all covered construction
areé which Wés ciariﬁed by EIA Notification-2011
dated 04.04.2011. However, these issues are not
concern in this present case but Respondent No. 13-
PP intentionally dragging his case contentions within
the domain of highly technical issues those are
already decided by Hon’ble Supreme Court vide its
Final Order & Judgment dated 10.08.2018 &
11.09.2019.

I state that, in case of Suresh Waman Dahvale, court
held that the “Massive cutting of mangroves has been
took place in 2003 and OA is filed in 2014, Ratio
Decidendi arrived at in the case of Dr. V.N. Shrikhande
is not applicable in the present case, more particularly
for the reason that there was pre-existing jetty and
nowhere the applicants have described or given the
details of latent effects of harm/injury caused to the
environment due to the construction in question which
became patent in or about September 2013 the time
when the notice dated 25" September 2013 was
issued”, and lastly in Graminee Environment
Foundation case, Applicant in. his own civil suit No. 4

of 2009, it was categorically admitted that the blasting
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39.

40.

& other activity related to the construction of Dighi
Port were started well prior to 2008 and EC has been
granted in 2005 and application is filed 2016.
Therefore, all these three cases relied by the PP are
not applicable to support his false, baseless &
misleading contentions. On the contrary, OA clearly
establishes the ongoing substantial damage & injury
to the Mother Nature on various counts as well as still
the project activity is still ongoing without prior EC,
CTE & CTO.

I state that, the judgments & Order dated 06.03.2013
in Writ Petition No. 470/2013, judgments & Order
dated 24.03.2014 in Writ Petition No. 655/2014,
passed by Hon’ble Bombay High Court are not

supporting the contention of Respondeiit No. 13-PP

and on the contrary Hon’ble Bombay High Court has
clearly stated that, the if project is going to cross the
total BUA of more than 20000 M2 and its proposed
BUA is more than 20000 M2 then it is mandatory on
part of the Project Proponents to obtain prior
Environment Clearance.

1 state that, the Respondent No. 3-PS-DoE vide
circular dated 17.01.2014 of PS-,DoE clearly permits
building construction activity only for redevelopment
projects wherein rehabilitation of tenants in
SRA /Dilapidated/CESS buildings was involved and
allowed to carry out construction upto 20000 Sgq.
Mtrs. considering that it would not be amount of
violation of EIA Notification, 2006. Further PS-DoE
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issued circular dated 21.04.2015 with respect to the
decision of Hon’ble Bombay High Court in W. P. No.
655 of 2014 vide Orders dated 24.03.2014 and in this
Order Hon’ble High Court has mentioned that the
“environment clearance for the purpose of
construction of buildings below 20000 sq. mtrs. is not
required” and it is including free sell component.
However, actual fact is that the circular dated
21.04.2015 has issued for clarifying that the
construction of project wherein project proponent has

undertaken total construction below 20000 m2 ma*

not be considered as violation of EIA Notification ¢+
2006 and allowed the construction upto 20000m?2 fc-
sell component, even in residential and commercial
projects. It is important t¢ note here, that the project
must be SRA/Dilapidated/CESS buildings having
total construction below 20000 m2. In present case of
subject matter project is general residential &
commercial project and not concerned with
SRA /Dilapidated /CESS buildings and total potential
of the project is more than 20000 m2. Further it is
important to note that, the Orders dated 24.03.2014
& 18.12.2014 passed by Hon’ble High Court in WP (L)
No. 655 of 2014 are per incuriam in view of the
Judgments passed by the Hon’ble Supreme Court of
India in (2017) 9 SCC 499 Common Cause Vs Uol,
(2018) 18 SCC 257 in the case of Goel Ganga
Developers India Pvt. Ltd. v UOI, 2020 SCC OnLine SC
347 in the case of Alembic Chemicals v Rohit
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41.

42.

43.

Prajapati, (2020) 2 SCC 666 in the case of Keystone
developers v. Anil Tharthare.

I state that, the Respondent No. 13-PP has not
obtained any specific order of Hon’ble Supreme Court,
Hon’ble Bombay High Court, or this Hon’ble Tribunal
in respect of his project and therefore, the Orders
passed by Hon’ble Bombay High Court in the WP No.
655/2015, WP (L) No. 470/2013 are not applicable to
this Respondent No. 13-PP and Circular dated
21.04.2015 is not the statue to nullify the force of EIA
Notification, 2006.

Further I state that, terms “BUA, FSI, Non-FSI, Effect
of Clarification Notification-2011 as retrospective or
prospective” have no concern with present case, as the
Hon’ble Supreme Court has already decided these
issues and have become the law of land. But lobby,
Gang or in short syndicate of polluter mostly Pune
based imposing themselves as well established
entrepreneurs on one hand and at other instant these
polluters are claiming their illiteracy on account of
definition of BUA. Therefore these lame attempts of
Respondent No.13-PP should be punished with heavy
hands.

[ state that, syndicate of the polluters & violators with
help of lobby of opportunist politicians have made
illegal attempts to dilute & water down the effect of
Final Order & Judgment dated 10.08.2018 and
Builder Association of India (BAI) had filed Writ
Petition No. 24/2019 on 02.01.2019 before Hon’ble
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44.

45.

46.

47.

Supreme Court under Article 32 of Constitutiorfj:*—l_.,

[ANNEXURE-A-5]. Said Writ Petition was withdrawn, -\

with liberty to approach the high court vide Order
dated 12.02.2019 [ANNEXURE-A-6|.

I state that, the Builder Association of India (BAI) had
filed Writ Petition (L) No. 954/2019 before Hon’ble
High Court Judicature at Bombay and same was
dismissed by Hon’ble High Court vide its Order dated
29.03.2019 [ANNEXURE-A-8|.

I state that, the being aggrieved by Order dated
29.03.2019 passed by Hon’ble High Court Bombay,
Builder Association of India (BAI) had filed have filed
SLP Ne. 10078/2019 on 10.04.2019 in Hon’ble
Supreme Court [ANNEXURE-A-9]|. It is important to
note that, the issues raised in this SLP wrt to BUA &
Clarification Notification-2011 dated 04.04.2011 are
already settled by Hon’ble Supreme Court and the
present case has nothing to do with it. However SLP
has become infructuous.

I state that, the Hon’ble Supreme Court pleased to
pass an orders dated 29.04.2019, 03.05.2019 &

- 08.07.2019 in SLP No. 10078/2019 and same are

annexed herewith as ANNEXURE-A-10 to 12
respectively.

[ state that, thereafter CREDAI Pune Metro intervened
in the matter and shown themselves as aggrieved from
the Order dated 29.03.2019 passed by Hon’ble High
Court Bombay and file SLP No. 23143/2019 dated
03.09.2019 on the basis of Okhla Bird Sanctuary
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judgment [ANNEXURE-A-16]. However, SLP has
become infructuous in view of Order dated
11.09.20109.

I state that, the Hon’ble Supreme Court pleased to
pass an Orders dated 11.09.2019 in I. A. No.
64665/2019 and dismissed the contentions raised by
Goel Ganga Developers (I) Pvt. Ltd. wrt to the
definition of BUA in EIA Notificaiton-2006 and its

ambiguity from “Re: Construction of Park at Noida

near Okhla Bird Sanctuary and therefore both of these
both SLP have become infructuous as these both SLP
and I. A. No. 64665/2019 have same contentions
[ANNEXURE-A-17|. Same fact is suppressed by
Respondent No. 13-PP from this Hon’ble Tribunal.

I state that, the Hon’ble Supreme Court pleased to
pass an Orders dated 20.09.2019 in SLP No.
23143/2019 connecting this SLP with BAI SLP No.
10078/2019 |[|ANNEXURE-A-18]. As the CREDAI
Pune Metro have obtained this Order by suppressing
the Order dated 11.09.2019 passed by Hon’ble
Supreme Court in I. A. No. 64665/2019. However,
there is no specific protection for Respondent No.13-
PP with respect to the subject Project in OA No.
64/2019. Only being the member of CREDAI Pune,
Hon’ble Supreme Court Order should not be misused
by Respondent No.13-PP Only because the
membership of CREDAI, Pune. Moreover the Project

under challenge have commenced the construction
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50.

51.

52.

53.

only after 04.04.2011 and Respondent No.l.'3,_—PIP:'
misleading this Hon’ble Tribunal. o

[ state that, the Original Applicant has already filed an

Interlocutory Application No. 160684 /2019 in SLP No.
10078/2019 & Connected SLP No. 23143/2019 for
intervention seeking dismissal of both SLP
[ANNEXURE-A-19]. - 7

I state that, the Hon’bleﬁrRegistrar of Supreme Courf
pleased to pass an Orders on various occasion dated
22.10.2019, 08.01.2020 & 02.03.2020 in SLP No.
10078/2019 and SLP No. 23143/2019 for completion

of pleading and same are annexed herewith as

- ANNEXURE-A-20, A-22 & A-25.

Further 1 state that, Chief Secretary, State of
Maharashtra is not the authority to adjudicate on ihe
judgments of Hon’ble Apex Court of this Nation. It is
important to note that, the Chief Secretary were
directed to take action against the former Principal
Secretary of Environment Department of Maharashtra
and filed false report. For that p1_irpose, this Original
Applicant has already filed an I. A. before Hon’ble
Supreme Court seeking appropriate actions against
the Chief Secretary and same is pending. Therefore,
the Report filed by chief Secretary having no powers
cannot be relied and have no concern with the issues
involved in the present case.

I state that, mere membership in CREDAI Pune Metro
/BAI and CREDAI Pune Metro/ BAI have obtained the

Order dated 20.09.2019 in SLP No. 23143/2019 for
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54.

55.

no coercive action by misleading the Hon’ble Supreme
Court of India, it will not provide any specific
protection to Respondent No.13-PP for his violations
and said Order cannot retrain this Hon’ble Tribunal
from proceeding into the matter. Moreover there is no
bar on judicial propriety as this Respondent No. 13-
PP is misleading.

Therefore, I state that, the jugglery of words contended
in Para-7, 7.1 to 7.23.8 of reply affidavit of
Respondent No. 13-PP dated 21.11.2020 are false,
baseless, misleading and will not help the PP to get
escape irom the intentional violation committed by

him.

REJOINDER TO THE ISSUE PERTAINING TO
COMPLAINT MADE TO AUTHORITIES:

1 state that, the contents in Para-8 to 12 of reply
affidavit of Respondent No. 13-PP dated 21.11.2020
are false, baseless, misleading and denied by this
Original Applicant. Further 1 state that, authorities
have not taken further action after filing of reply dated
16.09.2019 by PP to the show cause notice dated
29.08.2019 issued on the complaint of this Original
Applicant dated 25.07.2019 is their illegal conduct
and non-action by authorities have compelled this
Original Applicant to approach this Hon’ble Tribunal.
However, this conduct of Authorities for not taking
action is the collusion of PP with them by adopting the

practices of other means and non-actions by
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56.

57.

58.

authorities cannot be treated as clean chit to the PP

Moreover, PP cannot act like dictator to this Hon’ble

Tribunal as the OA is filed in continuation of the
litigation and which have to be adjudicated by this
Hon’ble Tribunal for end of justice.

REJOINDER TO THE ISSUE OF PRIOR CONSENT
TO ESTABLISH (CTE) AND CONSENT TO OPERATE
(CTO):

I state that, the contentions of the Para-13 to 15 of
the reply affidavit of Respondent No. 13-PP dated
21.11.2020 are totally false and misleading.

I state that, the section 25 of the Water (P&CP) Act,

1974 defines that; “25. Restrictions on new outlets -

and new discharges.—1. Subject te the provisions of

this section, no person shall, without the previous

consent of the State Board, ........... ”_ and the section

21 of the Air (P&CP) Act, 1981 defines that; “21.

Restrictions on use of certain industrial
plants.—(1). Subject to the provisions of this section,
no person shall, without the previous consent of
wue owawe Board, establish or operate any industrial
plant in an air pollution control area:........... ”.in these
section words “shall & previous consent” showing
previous mandates are occurred.

I state that, the Respondent No. 13-PP has carried out
the construction of project for BAU of 44841.72 M2 till
today and PP has further sought permission for

additional proposed construction of Building-F.
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61.

62.

It is important to note here that, the Order dated
23.01.2012 passed by Hon’ble Delhi High Court in
LPA No. 895/2010 is has not reviewed the central
legislation on Air Act & Water Act and the facts of the
case are different and not applicable to the present
case. Moreover, Respondent No. 13-PP has not given
undertaking on challenge to this judgment before
Hon’ble Supreme Court.

[ state that, the contention of Respondent No. 13-PP
on account of grant of EC is prerequisite for grant of
CTE/CTO is totally false & misleading as the
CTE/CTO is issued under Water (P&P) Act, 1974 and
Air (P&P) Act, 1981 are independent and separate
from the EC obtained under EIA Notification r/w
Environment (P) Act, 1986 and Moreover, enforcement
of Water (P&P) Act, 1974 and Air (P&P) Act, 1981 is
much earlier than Environment (P) Act, 1986.

I state that, the Respondent No. 13-PP failed to obtain
mandatory prior consents from the MPCRB, even the
threshold limit of the project was exceeding the tota}
BUA of 20000 M2 and thereby committed the violation
of Water (P&CP) Act, 1974 and Air (P&CP) Act, 1981
and allegations leveled in the Original Application No.

64 /2019 are true and correct.

I state that, the contentions of the Para-16 to 29 of
the reply affidavit of Respondent No. 13-PP dated
21.11.2020 are totally false and misleading. PP have

not produced any mandatory permission under Water
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63.

(P&CP) Act, 1974, Air (P&CP) Act, 1981 :
Environment (P) Act, 1986 for certifying the measures
of debris management, reuse & recycling of material
and waste product, dust mitigation measures, reuse
and recycling of water, plantation of trees, provision

for 10% landscape area on the ground for improving

_ water table, provision for storm water management &

detailed EMP. Further 1 state that, the Joint
Committee vide its report dated 07.01.2020 have
observed the serious non-compliances of the
environmental mitigation measures causing
irreparable damages on account of energy saving by
installation of solar panels for water heating and
common area lighting, non-operation of vermin-
composting pits, no rplantation of trees, non-
installation of RWH, no preservation of top layer of
fertile soil, illegal ground water extraction without
CGWA permission etc. There is substantial damage
ongoing to the environment & ecology due to above
non-compliances and PP is not liable for any mercy
from these Hon’ble Tribunal. Therefore, allegations
leveled in Para-16 to 22 of the Criginal Application are
true and correct.

I state that, it is mandatory to obtain prior permission
from CGWA for construction of basements as well as
for bore well ground water extraction. Illegal
construction of Excavation/Podium/Basements have
direct impact on ground water level depletion by

dewateriny & hollowness in the land structure and
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boring ground water extraction have also direct

impact on ground water level. However, to understand

there is requirement of mind which is absence in PP,
PMC & SEIAA, PS-DoE, MPCB at the cost of
‘corruption in their blood. In actual OA deals with the
damage caused from beginning of construction till
compensating it. However, Joint Committee failed to
calculate the damage on account of ground water
extraction from bore wells, from illegal construction of
Excavation/Podium/Basements and dewatering from
basement and rain water harvesting for recharge of
ground water. In fact, there are three bore wells used
for ground water, but Joint Committee has made false
observation of use of one bore well for ground water
recharge.

64. Further I state that, the contents of Para-16 to 22 of
the OA are true & correct and it is Joint Committee
has not made actual site visit and report is prepared

by seating in the A/C office of PP.

Issue in OA JC Report Actual site condition
16. No permission for|2. There is one bore | There are three bore
| ground ~ water | well in the premises | wells cn  site from
extraction, no ground |and PP has not |which FP is illegally
water test and no |obtained CGWA | extracting ground
permission for | permissions for | water and also there
construction of | extraction of [is illegal excavation
basements ground water. for basement for F-
Building and

construction of

podium on open

space have caused
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damage to"f-‘?fg
water level. P

using 114750 Liters:|« -

of fresh water per day

17. No Installation Of
Rain Water Harvesting
System

Joint Committee
have avoided to
made any
observations

Minimum 10 RWH
pits are required, but
PP has not provided
RWH system at site.
Entire plot is
concretized and there
is no space for rain
water percolation into
the ground to recover
the ground water
level.

18. No Soil
Preservation And No
Soil Test By PP.

PP is unable to give
details cf soil
preservation for the
A, B, C, D & E
buildings.

For proposed Bldg.
No. F, Excavation is
carried out one year
ago. The excavated
material is stored
on the adjacent
amenity plot which
is handed over to
PMC. For storing
excavated material
on this plot, PP has
not obtained any
permission from
local body.

PP representative
unable to produce

PP has made deep
excavation of an area

admeasuring  more
than 7000 Sq. Mtrs.
against the prosed

ground coverage of
4467.53 M2 up to 9
Mtrs. deep.

Earth structure at
the project site is 1
Mtrs soil, S Mtrs
Murum and 3 Mtrs.
basalt.

PP has made exaction
of soil to the tune of
7000 M2 x 1 Mtrs =
7000 M3, excavation
of Murum to the tune
of 7000 M2 x 5 Mtrs =
35000 M3, and
excavation of basalt

to the tune of 7000
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,’,\% g": % — _
> £l by
oS @Q soil & ground water | M2x 3 Mtrs = 21000
WVERRN test report. M3.
== 119. Huge Quantity Of| 3. There is One bore | Total water
Fresh Water | well in the premises | consumption is
Consumption, Huge |and PP has not | 1147350 litres.
Quantity Of Waste | obtained CGWA | The waste water
Water And Solid Waste | permission for the | generated is the 80%
Generated And there is | excavation of |of the total fresh
no treatment of wastes | ground water. water consumption,
water as there is no therefore the total
installation of sewage | 4. PP has provided | waste water
treatment plant (STP) |vermin-composting | generated is 91800
at project site & no | pits for the | litres per day.
treatment of  solid | treatment of | Total solid waste

waste at project.

Organic waste. But
same are not in
operation.

3. PP has provided
underground STP
of capacity 212
CMD of MBBR.
However, same 1is
unscientific and ill
ventilated.

generated is 382.5 Kg

per day.
There is ground water
extraction to meet the

fresh water
requirement.

STP is just scarp
skeleton and not in
operation since its
installation.

There is no
installation of

vermin-composting
pits at site in actual.

20. Illegal instailation | 5. PP has installed |3 No. of DG sets
and operation of DG |1 number of DG |having capacity of
Sets: Sets of capacity 240 | 1500 KVA are
KVA without | installed. In actual
obtaining consent | these sets are also
from MPC Board used for construction
purpose.
21. No energy | 7. PP has not|In actual there is no
conservation, no solar | provided solar | solar panel
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no solar water heater
installation.

@nels installation andw energy system for

energy
conservation.

installation on anyof -
the building fOr
energy conservation |

This project have
average energy
Consumption per
month is more than
40300 KW and there

recreational ground as
per the norms

10% open area.

However, it is
observed that
entire reserved

open space is on
podium. PP has
constructed  club
house and
swimming pool in
this podium area.

is no energy
conservation.

22. No tree plantation | 6.PP has provided | Total open space for

and no development of the recreational

purpose is shown to
the tune of 2274.69.

As per the norms laid
down by Hon'ble
Bombay High Court
in respect of the tree
plantation, one tree
to be planted for
every 80 Sq. Mtrs.
and in present case
total area of the land
i1s 26000 Sq. Mtrs.
therefore the total

Number of trees to be

planted equals to
325. But PP has not
planted trees and
also there is no
plantation in open
area and marginal
area to consume
GHG emitted by the
project operation.

Therefore PP  has
violated the norms of
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tree plantation and
RG area development
causing environment.

Further I state that, the statement of PP in respect of
reply to Para-16 to 22 of OA is totally false and it is
compromised statement in collusion with Joint

-~ Committee. In actual there is no such visit took place
at site.

65. I state that, the contents of the OA are true & correct
and PP has deep unholy nexus with the City Engineers
of PMC Mr. Prashant M. Waghmare and therefore, PP
has committed blatant violations in connivance with
him and his subordinates. MoEF issued EIA
notification-2006 mandating prior EC for the
construction having total BUA of 20000 Sq. Mtrs. but
PMC officers has not insisted PP to obtain prior EC
and neglected to perform their statutory duties to
protect environment and ecology. PP was supposed to
obtain prior CTE, but PP has carried out the
construction without any CTE, therefore PMC officers
have neglected to perform duties as per the norms. PP
has not proVidéd themarglnal space as pef the DC
rule i.e. more 7.5 Mtrs., evén though the PMC officers
has neglect to insist PP to provide the marginal space
and allowed to proceed for illegal construction having
no access for fire engine around the buildings. Fire
engine cannot be reached to the project site as there

is no means of access to the project. PP has not
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66.

developed the 10% open space as per the DC Rule, but ‘

PMC officers have neglected to perform duties as per + ™~

the norms. There is no plantations at site. PP has
provided false information in Area Statement, it was
mandatory to correct area statement but PMC officers
have neglected to perform duties as per the norms.
PMC officers have allowed the PP for commercial
devéluopmer;tm instead of Residential Development in
violation of DC Rules and their by PMC officers have
neglected to perform duties as per the norms. As per
the modified DC rules of PMC it is mandatory for the
project having 150 units and more should install the
STP at site, but there is no installation of STP at site.
Reservation of HDH is removed in illegal manner and
this notice Mr. Prashant Wagi..mare being the DP
officer has involved in the matter. PP has not handed
over the area of 18 Mtrs DP road wining, 30 Mtrs. DP
Road winding and 15% amenity space to the PMC, but
PMC officers have neglected towards this act. PMC has
caused huge financial loss. PP has manipulated in the

water bodies and also PP has made illegal tree cutting

-without any permission from the concern department.

PMC officers have committed many illegal acts to
provide undue support to the PP. Therefore, PMC
officers including City Engineer of PMC-Mr. Prashant
Waghmare are directly responsible for such violations.
I state that, the contents of Para-23 of the OA are true
& correct and it is admitted position that the PP has

carried out illegal construction to the tune of TBA of
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more than 44841.72 M2 and also sought further
expansion of F-wing as disclosed in application for EC
dated 08.08.2018). Therefore, total BUA of the entire
project is going to cross 47429.2 M2 without prior EC
& Consents. Even though the report of joint committee
is casual & cursory and prepared to protect the PP,
but the report have pointed out substantial damage to
the environment and ecology on the basis of non-
compliance to the environment norms. This illegal
construction is raised by consuming huge quantity of
the building material prepared from natural resources
like Cement, metal/ aggregates, steel, timber, water,
fuel, bricks, sand, aluminium, copper for wirings,
marble, stainless steel, PVC etc. for the construction
of the project without any impact assessment and
caused irreparable damage to the environment and
ecology in substantial nature. GHG emission
especially carbon from the material process and its
use during the construction and operation phase is
huge and it has adverse impact on the environment
and therefore the prior impact assessment is required

for the better protection and improvement of the
| environment due to the activity of the PP. But PP
intentionally failed to prepare such Impact
Assessment and further neglected to implement such
assessment in his project and caused huge damage to
environment. PP has made illegal excavation of two
basements and this is one of the major damage to the

environment. PP is illegally extracting the ground
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directly dumped to the PMC dumping location by
overburdening the PMC infrastructure. PP has used
traditional clay bricks instead of fly ash bricks and PP
has not used any scientific construction method. The
environmental issues are very complex and its
restoration is more difficult than complexity. But PP
has callous attitude for environmental protection and
adopted careless, reckless, attitude with unapologetic
behaviour and manipulated the government
authorities. Therefore, exemplary damages having
deterrent effect must be imposed on:+his PP to teach
lesson. Therefore considering the serious violations of
non-obtaining of Environment Cleargs.c2, Consent to
Establish, Consent to Operate, CGWA wermission,
Non-installation of pollution control devices, Non-
plantation of tree, Non-installation of STP, Non-
installation of Solid waste treatment unit, illegal
ground water extraction, illegal operation of DG Sets,
construction of two illegal basement damaging ground
water level etc., the amount of environmental damage . .
required to be imposed on PP for restoration of this
area should be more Rs. 425 Crores. Above conduct
of the PP towards intentional environmental
compliance shows that, PP is unapologetic and PP
have adopted careless and reckless methods in
environment protection, a’s PP has not obtained any

EC, not obtained any consent to Establisii, not availed
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benefits of EIA 14.03.2017, expanded project without
obtaining EC & Consents and operated project
without CTO. Therefore, PP may kindly be imposed
with heavy & exemplary environment compensation
as stated abode of Rs. 425 Crores to have deterrent
effect on him.

I state that, the this entire illegal activity shows that
inherent lack of coordination between the local
authority/ sanctioning authority, SEAC, SEIAA, DoE
and MPCB and this act cannot be neglected for
betterment of environment. The applicant have made
out prima-facie case and situation have become
unbridle & uncontrolled as stay is not granted by this
Hon’ble Tribunal. PP have stared in the eyes of the law
to continue his construction activity and occupancy of
premises. The applicant have no any personal interest
in the project and also there is no any enmity against
the respondents in this OA.

I state that, the contents of Para-29 of the OA are true
& correct and all the questions raised in this Para are

substantial in nature and PP himself have admitted

all the violations and therefore, PP cannot take -

contrary stand as illegal construction of project is
carried out without obtaining Environment Clearance
from SEIAA, without Consent to Establish and
Consent to Operate obtained from MPCB and
committed violation of EIA Notification-2006, will
survive in the eyes of law. Also, ground water is

extracted for construction & domestic use without
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obtaining permission from the appropriate auth‘(;fity',__,f&!
operation of project is not legal without installation of
environment protection infrastructure, PP cause
irreparable damage to the environment & ecology for
his profit making at the cost of “Mother Nature”, and
therefore, restitution and restoration of the area

damaged by PP is necessary.

REPLY TO THE ISSUE OF THIRD PARTY RIGHTS
CREATED IN THE PROJECT AND NON JOINDER
RAISED BY RESPONDENT NO. 13-PP

I state that, the contents of Para-30 & 31 of
Respondent No. 13-PP reply dated 21.11.2020 are
false, baseless & misleading and denied by this
Applicant. I state that the reply of PP is the abuse of
process of law and Original Application is filed for the
white collar defaults of the Respondent No. 13-PP and
therefore, Respondent No. 13-PP being profit making
firm at the cost of Mother Nature will be responsible
for any damage to would cause to the flat purchasers.
Respondent No. 13-PP is duty bound to disclose the
true facts to their customers, but filing of this
Application is not disclosed by the Respondent No.13-
PP to the flat purchasers and Moreover, this
Respondent No. 13-PP can file the intervention
application for the worry of flat purchasers to get them
protected and it is responsibility of Respondent No.

13-PP to pay the flat purchasers from his own pockets.
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I state that, the prayers sought in the Original
Application are against the Respondent No.13-PP and
he will be responsible for any loss that would be occur
to the flat purchaser. Contention of PP on account of
so called purchasers are not arrayed as party
respondent is totally baseless and misleading and this
stand is taken only to create the nuisance in the
litigation. Therefore, flat purchasers are not important
party to the litigation as the stand taken by the
Respondent No. 13-PP is that there is no violation
committed by PP and such dictatorship of the
Respondent No. 13-PP should not be tolerated by this
Hon’ble Tribunal.

I state that, the contents of Para-32 of Respondent No.
13-PP reply dated 21.11.2020 are false, baseless &
misleading and denied by this Applicant. It is
important to note that, the violations related to the DC
Regulations of PMC, MRTP Act etc. committed by the
PP are important to decide the issue of total BUA,
marginal spaces to be used for plantation, fire safety,
turning radius for fire tender movement are related to
environmental parameters  considerect during the
appraisal & assessment impact. In this application,
applicant has informed the violations noticed in the
project and issue of violations of DCR & MRTP dealing
with environmental aspect are already dealt in reply
to IA N. 66/2021 by this Original Applicant and
Hon’ble Tribunal have clear jurisdiction to entertain

the same.
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I state that, the contention of Para-33 of the reply ) )

affidavit of Respondent No. 13-PP dated 21.11.2020::\%, .

are related to issues and grievances raised in the

original Application are has fully answered by PP, in

fact PP has provided totally false, baseless, misleading
replies. It is important to note that, the allegations
made in the original application are admitted by PP in
W l;lris bwn Application .dated 08.08.2018 for ex-post
facto EC, SEIAA and MPCB in their replies affidavits.
Therefore, Original Applicant have made out a
genuine, realistic and true case for grant of all prayers
sought. In view of statement of PP in this para, h: is
not entitle for opportunity to fits additional affida: :t.
I state that, the contention of the Para-34 of the reply
affidavit of Respondent No. %&:FP dated 21.11.2720
are totally false, baseless, misleading. It is important
to note that, the PP have rebutted the allegations
raised in original application in his reply with false,
baseless and misleading answers and deserve no
liberty to have an additional opportunity as violations
committed by the Project Proponent are admitted by
himself in his EC application dated 08.08.2018 filed
before SEIAA. In above para of his reply affidavit PP
himself has admitted that, he 2ave fully answered the
Original Application. Moreover MPCB has taken
cognizance of the same by issuing directions under Air
(P&CP) Act-1971 and Water (P&CP) Act-1984.
| Therefore, there should not be sadistic pieasure to the

Project Proponent.
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I state that, the contention of the Para-35 of the reply
affidavit of Respondent No. 13-PP dated 21.11.2020
are related to IA No. 66/2021, objecting the
preliminary issues. It is important to note that, the
Interlocutory Application No. 66/2021 filed by PP is
totally false, Dbaseless, misleading and this
interlocutory applications is filed to create nuisance &
hurdles in the smooth proceedings of Original
Application in view to prolong the litigation. This
habitual Project Proponent being luxurious litigant is
playing these illegal tactics to overcome the violations
with help of Professionals. Therefore, this Hon’ble NGT
may kindly throw such illegal & false interlocutory
applications at the threshold.

I state that, the contention of the Para-3% of the reply
affidavit of Respondent No. 13-PP dated 21.11.2020
are totally false, baseless, misleading. It is important
to note that, the PP have carried out the construction
of total BUA of 44841.72 M? and have sought further
expansion of F-Building. This Total Construction BUA

is more than 20000 M? mandating prior Environment

" 'Clearance as per the EIA Notification-2006. In this

case PP has not obtained the mandatory prior
Environment Clearance, prior Consent to Establish
and Consent to Operate from the Competent
Authorities. Further it is submitted that, the

allegations in this Original Application are exhaustive,

- broad with support of documents and well known to

PP with his own admitted facts. Moreover PP himself
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have admitted the allegation of non-obtaining p'rioﬂ.f EC
and applied for the prior EC, which is rejected by the :
SEIAA. Therefore Applicant have made out the gdb:(_iﬁ.?"‘-_ s

case and also case have supported with evidences,

annexures and facts admitted by Project Proponent,
SEIAA and MPCB etc. Thus, this is the best case for
grant of all the pravers sought under this application
and it is humble request to Hon’ble NGT for grant of
prayers in larger interest of the Environmental
Protection.
I state that, the contention of the Para-37 of the reply
affidavit of Respondent No. 13-PP dated 21.11.2020 is
the prayer, which is not tenable and illegal in the eyes
of the law and this Hon’ble NGT may kindly reject the
contentions of the Respondent No. 13-PP and payers
in Original Application may kindly be granted by
demolition of structure or by handing over it to the
government for public use along with imposition of
exemplary environment compensation for restitution
& restoration of environment, ecology, exploitation of
natural resources & social infrastructure damaged by
rciect Proponent in view to have deterrent effect on
Project Proponent to send clear & sound message in
the society, that the environmental compliance is

supreme and no one is above the law.

PART-E
PARAWISE REJOINDER TO THE REPLY OF
RESPONDENT NO. 8-UDD DATED 28.10.2021:
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I have read the reply affidavits filed on behalf of
Respondent No.8-UDD dated 28.10.2021 in reply
thereto, I state as under: -

I state that, the Respondent No. 8- Secretary of Urban
Development Department, Government of
Maharashtra being superior to the Respondent No. 9,
10 & 11-PMC & its officials herein have to look into

their illegal actions and thereafter, needs to take
action. However, reply affidavit dated 28.10.2021 for
this Resbondent No. 8-UDD shows the -callous
attitude towards their duties and there is nothing
concrete in this affidavit. Entire affidavit is full of
paradox statements and irresponsibility towards the
society and this type of courageous affidavits are filed
only due to failure of all limbs of government system
to take strict action in time. Moreover, in Para-1 & 12
of his reply this Respondent states that, there is no
allegation against this Respondent in OA and there is
no role of Respondent No. 8 in OA. But Respondent
No. 8-UDD have conveniently ignored the prayer

clause 34 (E) calling his attention towards the

illegality of his Subordinate officer Respondent No. 1=+ - -

Mr. Prashant M. Waghmare i.e. City Engineer of PMC
since year 2002 for more than 20 years siting on the
single position and spoiling the development of city by
his corruption.

Therefore, I would like to request to take serious

action against such irresponsible officer.
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PART-F

PARAWISE REJOINDER TO THE REPLY OF. N\

RESPONDENT NO. 9, 10, 11-PMC DATED

28.12.2021:
I have read the reply affidavits filed on behalf of
Responaent No.9-PMC-Commissioner, Respondent
No. 10-PMC-Building Permission Department and
Respoﬂaént No. 11-Mr. Prashant Médhukar
Waghmare (City Engineer-PMC) dated 28.12.2021 in
reply thereto, I state as under: -
I state that, the Respondent No. 9, 10 & 11 have filed
common affidavit dated 28.12.2021 in reply to the
Original Application in very evasive, cursorily, casua’
misleading, misconceived, frivolous, vexatious,
neither borafice manner. Even these respondent have
not taken efforts to give specific reply to the
allegations leveled against them in Original
Application for granting of permission and allowing
the PP for carrying out construction more than 20000
M2 without EC & Consents and further illegal
operations of project. This callous attitude is gained
from the high corruption in these offices and with
attitude consideration of them self above the law.
I state that, the contents of reply affidavit filed by
Respondent No.9 to 11 dated 21.11.2021 shows that
the affidavit is prepared by Respondent No. 13-PP and
it seems to be returns of pleasure received from PMC

& Mr. Prashant Waghmarc for supporting illegal
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construction and on account of benefits other than
remuneration.

I state that the Respondent No. 11-Mr. Prashant
Madhukar Waghmare (City Engineer-PMC) is made
party Respondent in personal capacity and Affidavit is
filed by Mr. Rahul Salunkhe- Incharge Executive
Engineer of PMC for this Respondent No. 10 and this
is totally illegal procedure adopted by this Respondent
No. 11. It is nothing but non-filing of any counter for
allegations against him and it is nothing but
admission to the allegation made in original
application.

I state that, the Respondent No. 11-Mr. Prashant
Madhukar Waghmare is holding the position of City
Engineer at PMC since year 2002, which is very
shocking to hold this position at one place for more
than 20 years and this period has given high
confidence to this respondent to do undue activities at
the cost of Mother Nature. This Respondent is the
master mind behind this violations and illegal activity
in Building Development Department.

I state that, the Respondent-No. 9- Mr. Prashant
Waghmare-City Engineer of PMC have issued the
Circulars for strict implementation of EIA Notification-
2006 dated 02.11.2006. But this is only paper work
to show off, in actual this respondent has shown
dustbin to the EIA Notification-2006 and he has
spoiled entire Pune City by promoting non-

sustainable development on account of Mother Nature
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[ANNEXURE-A-1 {Colly.}].
84. I state that, these Respondent No. 9 to 11 are habitual
offenders encouraging the environmental violations in
their jurisdiction. These Respondents have been
charged by Hon’ble NGT vide Order dated 27.09.2016
| by imposing penalty of Rs. 500000/- (Five Lacks) for
filling false affidavit on account of actual construction
status and misleading on account of definition of
Built-ﬁp Area & FSI to the Hon’ble NGT and further
Hon’ble NGT has also passed strictures on these
Respondents more specifically Respondent No. 11.
Also Hon’ble NGT have directed Respondent No. 9 to
initiate enquiry of erring officers and further to take
actions according to law.
35. It will shake the conscious of all concerned
when we see a deliberate attempt on the part of
DoE, SEAC and SEIAA to confuse the issue
virtually falling in line with misleading
statements of Respondent No.9-PP and Deputy
Engineer, PMC. It is astonishing that both
Respondent No.9-PP and Deputy Engineer, PMC
refer to BUA as F.S.I Despite such clear
distinction in definitions and interpretations of
BUA and FSI, they had attempted to mislead
DoE, SEAC and SEIAA in believing that BUA
and F.S.I are same. We expect an officer

conferred with professional duty as 06 an
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engineer in the Department of Building
Permission of PMC to be very meticulous in at
least understanding the terms which make lot
of difference to the fact of construction. We least
expected 06 him as to know the distinction
between BUA and FSI, as administration of
Corporation..  would depend  upon _ his
professional advice and technical expertise to
take action against the erring parties who
contravene the mandate of law for safeguarding
the interest of citizens which the Corporation is
required to protect. We are also constrained to
observe that the higher authorities of Building
permission department had closed their eyes
even when such incorrect affidavits are filed
before the Tribunal and such misleading reports
are sent to state authorities like DoE, SEAC and
SEIAA.

53. The Respondent-9 is a dejfauiiling entity
which has not complied with law and has
~adopted a most careless and reckless attitude
“in relation to protecting the environment. The
other Respondents, particularly the PMC and
DoE have been the either the mute spectator or
have not performed their statutory  duties.
However, we would note with appreciation that
it is only MPCB that has acted on the complaints
of the Applicants and have diligently taken legal
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actions besides bringing on record the no"n—" i
compliances by Respondent-9 PP. ‘
54. For the aforesaid reasons, the Applicant °

succeeds in his legal pursuit to challenge the
noncompliance of EC conditions by the
Respondent-9 and obtain certain directions.
Hence the Application is allowed and we issue
following directions:

2. In view of our finding that there has been
manifest, deliberate or otherwise suppression of
facts of illegality in the project activity of
Respondent No.9-PP by the officer of PMC, we
impose fine of Rs.5 Lakhs upon the PMC and
direct Commissioner PMC to take appropriate
action against the erring officers. The amount of

Rs. 5 Lakh shall be paid within one month.

4. PMC, DoE and SEIAA are directed to pay cost
af s, 1 lakh each to the Applicant withir. 4
Lveeics.”
85. I state that, the Hon’ble Supreme Court’ of India
uphold the above Order of Hon’ble NGT in Civil Appeal
No. 10901/2016 and pleased to pass the Final Order
and Judgment dated 10.08.2018 reads as follow:

“Findings and Directions:

59. We summarise our findings and directions
as follows:

(viiij We wuphold the original order dated
27.09.2016 holding that the construction raised
by the project proponent was in violation of the

92



86.

87.

environmental clearance granted to it on
04.04.2008. We uphold the fine imposed upon
the PMC and the direction given to the PMC to
take appropriate action against the erring
officials. We also uphold the direction given to
the Chief Secretary to the State of Maharashtra
and in addition, direct that the Chief Secretary
to the State of Maharashtra shall look into the
conduct of the official holding the post of

" Principal Secretary (Environment) to the
Government of Maharashtra on 27.09.2016 and
will submit his report to the NGT within three
months from today;”

1 state that, the Respondent No. 9 to 11 have

intentionally not provided the details of total BUA of
the completed construction, specific details of
sanctions, Commencement Certificate, plinth check
certificates, occupancy certificates, total excavation
details, tree plantation details, rain water harvesting
details, right to access, fire safety details etc. from
their own documents and permissions. Therefore
these respondents are habitual offenders.

I state that, the Respondent No. 9 to 11 have made
comments in Parawise reply as “Respondent No. 9, 10

and 11 PMC declines to comment about the same as

751

it falls outside the knowledge of PMC”. Basically, these

respondent are more responsible for the compliance
various permission granted to the project while
constructing & operating the project within the legal
domain and the ignorance of duties shall not be
permissible in the eye of law. These Respondents are

more responsible being the local authorities being
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informer to the concern authorities for thel‘r no_.
compliance of permissions by PP, but in fact, these-.

respondents being fens, they are wrenching the fafm:,‘e 3

themselves and these for this conduct cannot be
tolerated at the issue of public at large concern.
These Respondents have decline to comment on the
illegal construction of 10% of open space and straight
away says, it falls outside the knowledge of PMC.

I state that, the PMC is saying that the sanction vide
No. CC/3774/16 dated 31.03.2017 is granted
conditional sanction on condition no. 19 for obtaining
EC & Consents and it is duty of PP to obtain the
requisite permission from concern authority and for
this reason, PMC have issued stop work notice dated
11.12.2019 as the letter is reseived from SEIAA vide
dated 04.12.2019.

Therefore, I state that these Respondents may kindly
be saddled with heavy hands.

PART-G

PARAWISE REJOINDER TO THE REPLY OF
RESPONDENT NO. 4-SEIAA DATED 28.02.2022:

I have read the reply affidavits filed on behalf of
Respondent No.4-SEIAA dated 28.02.2022 in reply
thereto, I state as under:

I state that, the Respondent 4-SEIAA have filed reply
affidavit dated 28.02.2022 in reply to the Original
Application is cursorily & casual, wherein SEIAA have

admitted in Para-3 & 6 of their reply that, the PP have
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applied for ex-post facto EC vide its application dated
08.08.2018 and application was considered in 102nd
meeting of SEAC-III held on 22.01.2020 and note the
case is of violation as PP has carried out the
construction of 44841.72 M2 without prior EC. Also,
Application filed by PP under amnesty scheme of

~ MOETF vide notification dated 14.03.2017 is not filed

within the window period. Further, SEIAA fails to
submit the final directions issued vide dated
04.12.20109.

I state that, the SEIAA in its para-6 have clearly stated
that, “6. This is clear case of violation as PP has
undertaken construction without obtaining prior EC
as per EIA Notification, 2006.”

I state that, the Respondent No. 4- SEIAA have failed
to imposed penalty for not obtaining prior
environmental clearance from 17.03.2007 to till date
and environmental compensation for carrying out
construction of more than 44841.72 M2.

Therefore, this is admitted case of violation.

PART-H - o
PARAWISE REJOINDER TO THE REPLY OF
RESPONDENT NC. 5 & 7-MPCB DATED 28.02.2022:
[ have read the reply affidavits filed on behalf of
Respondent No. 6 & 7-MPCB dated 28.02.2022 in
reply thereto, [ state as under:

I state that, the Respondent 6 & 7-MPCB have filed
reply affidavit dated 28.02.2022 in reply ;to the
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Original Application and concluded that the PP
committed the violation of Water (P&P) Act, 1974an d

Air (P&P) Act, 1981 by not obtaining prior consents T

from MPC board.

[ state that, the Respondent 6 & 7-MPCB have
imposed environmental compensation of Rs.
159909375/- (Rupees Fifteen Crores ninety nine
lékhs Nine Thousands Three Hundred Seventy-five
only) as stated in Para-4 of their affidavit. However, it
cannot be said to be environmental compensation as
this is the penalty for not obtaining prior Consents
only.

I state that, the construction is still ongoing and the
period of penalty calculated for not obtaining CTE is
more than 3042 days and it is 5200 days and .

I state that, the Penalty for not obtaining prior
Consents and environmental compensations are two
different aspect and environmental compensation
must be towards the higher side with exemplary
amount to have deterrent «ffect.

I state that, the PP himself have admitted fhe
Domestic effluent discharze is more than 135 CMD
and therefore, Pollution Index must be more than PI:
100, days for not obtaining prior CTE shall be counted
straight away from 17.03.2007 to 16.03.2022 i.e.
5475 days plus days for not obtaining prior CTO shall
be counted straight away from 14.07.2015 to
14.03.2022 i.e. 2430 days and aléo plus days for not

obtaining prior Environment Clearance shall be
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counted as CTE i.e. 5475 Days. Therefore, total daysA

for violation of EC, CTE & CTO are 5475+5475+2430=

13380 days. R-is factor in rupees and it shall be Rs.
500 as large scale industry, S facto shall be 1.5 and
LF shall be 1.25 as the PMC population is 49 lakhs.

100. I state that, the Environmental compensation shall be
EC=PI x Nx Rx S x LF=100 x 13380 x 500 x 1.5 x
1.25 = Rupees Rs. 1254375000/-, in additions to this
non-plantation of 300 trees since 2430 days, also
ground water extraction since 5475, unscientific
disposal of solid waste since 2430 days, must be
imposed on PP in addition to Rs. 125.53 Crores and
Therefore, this Hon’ble Tribunal may kindly be
charged with Environmental compensation of Rs.
425/- Crores to follow the principles of exemplary
compensation to have deterrent effect on PP.

101. Therefore, 1 state that this Hon’ble Tribunal may
kindly apply their inherent powers under Section-20
of NGT Act, 2010 and Rule No. 24 of NGT (Practice &
Procedure) Rules, 2011 for imposing environmental
compensation and penalty for not obtaining prior EC
& consents, which shall be more than Rs. 425 Cores

“as size of project is not important in this project and
its period of violation & non-compliances are

important.

PART-I
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102. ORIGINAL APPLICANT IS RELYING ON '
FOLLOWING CITATIONS FOR ENVIRONMENTAL ..

DAMAGE AND COMPENSATION:
70.1 1 state that, this is the worst case of environmental
damage therefore PP has crossed the principles laid

down by the Hon’ble Supreme Court of India and

Hon’ble NGT in various case and PP should be charged

with very exemplary damages to have deterrent effect.

on him. |
70.2 In M. C. Mehta and Ors. Vs Union of India, (1987) 1

SCC 395, Hon’ble Supreme Court Observed that; -

“32. We would also like to point out that the .
measure of compensation in the kind of cases
referred to in the preceding paragraph must be
correlated to the magnitude and capacity of the
enterprise because such compensation must have
a deterrent effect. The larger and more prosperous
the enterprise, greater must be the amount of
compensation payable by it for the harm caused
on account of an accident in the carrying on of the
hazardous or inherently dangerous activity by the
enterprise”. '

70.3 In Vellore Citizens Welfare Forum Vs. Union Of India
& Ors (1996) 5 SCC 647, Honble Supremc Court
Observed that;

“(11) SOME of the salient principles of "Sustainable
Development”, as culled out from Brundtiand
Report and other international documents, are
Inter-Generational Equity, Use and Conservation
of Natural Resources, Environmental Protection,
the Precautionary Principle, Polluter Pays
Principle, Obligation to Assist and Cooperate,
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Eradication of Poverty and Financial Assistance to
the developing countries. We are, however, of the
view that "The Precautionary Principle" and "The
Polluter Pays Principle” are essential features of
"Sustainable Development’. The "Precautionary
Principle” - in the context of the municipal law -
means:

(I) Environmental measures - by the State
government and the statutory authorities — must
anticipate, prevent and attack the causes of
environmental degradation. .

(II) Where there are threats of serious and
irreversible damage, lack of scientific certainty
should not be used as a reason for postponing
measures to prevent environmental degradation.
(IIl) The "onus of proof is on the actor or the
developer/industrialist to show that his action is
environmentally benign.

(12) "THE Polluter Pays Principle’ has been held

to be a sound principle by this court in Indian

council for enviro-legal Action v. Union of India. The

court observed "... we are of the opinion that any

principle evolved in this behalf should be simple,
» practical and suited to the conditions obtaining in
} this country”.

THE court ruled that e
"... once the activity carried on is hazardous or
inherently dangerous, the person carrying on such
activity is liable to make good the loss caused to
any other person by his activity irrespective of the
fact whether he took reasonable care while
carrying on his activity. The rule is premised upon
the very nature of the activity carried on",
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CONSEQUENTLY the polluting industries are
"absolutely liable to compensate for the harm

caused by them to villagers in the affected area, to

the soil and to the underground water and hence,

they are bound to take all necessary measures to

remove sludge and other pollutants lying in the
affected areas". The "Polluter Pays Principle" as
interpreted by this court means that the absolute

liability for harm to the environment extends not
only to compensate the victims of pollutlon but also. oy
the cost of vrestoring the envlronmental
degradation. Remediation of the damaged
environment is part of the process of ”Sustamable
Development" and as such the polluter is llable to e
pay the cost to the individual sufferers as well as‘
the cost of reversing the damaged ecology. .
(13) THE Precautionary Principle and the Pollut_
Pays Principle have been accepted as part of the
law of the land. Article 21 of the Constitution of
India guarantees protection of life and personal
liberty. Articles 47, 48-A and 51-A(g) of the
Constitution are as under:

"47. Duty of the State to raise the level of nutrition
and the standard of living and to improve public
health.-The State shall regard the raising of the
level of nutrition and the standard of

living of its people and the improvement of public
health as among 1its primary duties and, in
particular, the State shall endeavour o bring about
prohibition of the consumption except for medicinal
purposes of intoxicating drinks and of drugs which
are injurious to health.

48-A. Protection and improvement of environment
and safeguarding of forests and wildlife.-

The State shall endeavour to protect and improve
the environment and to safeguard the forests and
wildlife of the country.
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51-A.(g) to protect and improve the natural
environment including forests, lakes, rivers and
wildlife, and to have compassion for living
creatures.”
Apart from the constitutional mandate to protect
and improve the environment there are plenty of
post-independence legislations on the subject but
more relevant enactments for our purpose are: the
Water (Prevention and Control of Pollution) Act,
1974 (the Water Act), the Air (Prevention and
Control of Pollution) Act, 1981 (the Air Act) and the
Environment  (Protection) Act, 1986 (the
Environment Act). The Water Act provides for the
constitution of the central Pollution Control Board
by the central government and the constitution of
the State Pollution Control Boards by various State
governments in the country. The Boards Jfunction
under the control of the governments concerned.
The Water Act prohibits the use of streams and
wells for disposal of polluting matters. It also
provides for restrictions on outlets and discharge
of effluents without obtaining consent from the
Board. Prosecution and penalties have been
provided which include sentence of imprisonment.
The Air Act provides that the central Pollution
) Control Board and the State Pollution Control
Boards constituted under the Water Act shall also
perform the powers and functions under the Air
Act. The main function of the Boards, under the Air
Act, is to improve the quality of the air and to
prevent, control and abate air pollution in the
country. We shall deal with the Environment Act in
the latter part of this judgment.
(14) IN view of the above-mentioned constitutional
and statutory provisions we have no hesitation in
holding that the Precautionary Principle and the
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Polluter Pays Principle are part of the
environmental law of the country.

(15) EVEN otherwise once these principles are
accepted as part of the Customary International
Law there would be no difficulty in accepting them
as part of the domestic law. It is almost an
accepted proposition of law that the rules of
Customary International Law which are not
contrary to the municipal law shall be deemed to
have pveen incorporated in the domestic law and L
shall be followed by the courts of law. To support ...
we may refer to Justice H.R. Khannas opinion:in.
A.D.M. v. Shivakant Shakla, Jolly Géarge
Varghese case and Gramophone Co. case.
(16) THE constitutional and statutory probiéi )
protect a persons right to fresh air, clean watev‘_‘__‘and o N
pollution-free environment, but the source of the
right is the inalienable common law right of clean il ;
environment. It would be useful to quote “a-' it
paragraph from Blackstones commentaries on the

Laws of England (Commentaries on the Laws of

England of Sir William Blackstone) Vol. III, fourth

edition published in 1876. Ch. XIII, "Of Nuisance"

depicts the law on the subject in the following

words:

"ALSO, if a person keeps his hogs, or other noisome
animals, or allows filth to accumulate on his
premises, so near the house of another, that the
stench incommodes him and makes the air
unwholesome, this is an injurious nuisance, as it
tends to deprive him of the use and benefit of his
house. A like injury is, if ones neighbour sets up
and exercises any offensive trade; as a tanners, a
tallow-chandlers, or the like; for though these are
lawful and necessary trades, yet they should be
exercised in remote places; fcr the rule is, sic utere
tuo, ut alienum non leadas; this therefore is an
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actionable nuisance. And on a similar principle a
constant ringing of bells in ones immediate
neighbourhood may be a nuisance.
... With regard to other corporeal hereditaments; it
is a nuisance to stop or divert water that used to
run to anothers meadow or mull; to corrupt or
poison a watercourse, by erecting a dye-house or
a lime-pit, for the use of trade, in the upper part of
the stream,; to pollute a pond, from which another.
is entitled to water his cattle; to obstruct a drain;
or in short to do any act in common property, that
in its consequences must necessarily tend to the
prejudice of ones neighbour. So closely does the
law of England enforce that excellent rule of
gospel-morality, of doing to others, as we would
they should do unto ourselves."
(17) OUR legal system having been founded on the
British common law the right of a person to a
pollution-free environment is a part of the basic
Jjurisprudence of the land.
(18) THE Statement of Objects and Reasons to the
Environment Act, inter alia, states as under:
"THE decline in environmental quality has been
evidenced by increasing pollution, loss of vegetal
, cover and biological diversity, excessive
) _ concentrations of harmful chemicals in the ambient
atmosphere and in food-chains, growing risks of
__environmental accidents and threats to life-
support systems. The world communitys resolve to
protect and enhance the environmental quality
found expression in the decisions taken at the
United Nations Conference on the Human
Environment held in Stockholm in June 1972. The
government of India participated in the Conference
and strongly .voiced the environmental concerns.
While several measures have been taken for
environmental protection both before and after the
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Conference, the need for a general legislation
further to implement the decisions of the
Conference has become increasingly evident.
EXISTING laws generally focus on specific types of
pollution or on specific categories of hazardous
substances. Some major areas of environmental
hazards are not covered. There also exist
uncovered gaps in areas of major environmental
hazards. There are inadequate linkages in ... ffg-
handling matters of industrial and environml_é_jhtal;
safety. Control mechanisms to guard against slow,
insidious build-up of hazardous substanices .
especially new chemicals in the environme'r.i\r - D
weak. Because of a multiplicity of reguld%@_:ny" A
agencies, there is need for an authority which can . -
assume the lead role for studying, planning and -+
implementing  .long-term  requirements of
environmental safety and to give direction to, and
coordinate a system of speec:; and adequate
response to emergency situations threatening the
environment.
IN view of what has been stated above, there is
urgent need for the enactment of a general
legislation on environmental protection which inter
alia, should enable coordination of activities of the
various regulatory agencies, creation of an
authority or authorities with adequate powers for
znvironmental protection, regulation of discharge
of environmental pollutants arid ‘ha‘r'ldling' of
hazardous substances, speedy resvonse in the
event of accidents threatening the environment
and deterrent punishment to those who endanger
human environment, safety and health."

70.4 In M. I. Builders Pvt. Ltd. Vs. Radhey Shyam Sahu &

Ors. 1969 (6) SCC 464, Hon’ble Supreme Court
Observed that;
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“74. High Court has directed dismantling of the
whole project and for restoration of the park to its
original condition. This Court in numerous
decisions has held that no consideration should be
shown to the builder or any other person where
construction is unauthorised. This dicta is now
almost bordering rule of law. Stress was laid by
the appellant and the prospective allottees of the
. shops to exercise judicial discreticn in moulding
the relief. Such discretion cannot be exercised
which encourages illegality or perpetuates an
illegality. Unauthorised construction, if it is illeqal
and _cannot be compounded, has to be demolished.
There is no way out. Judicial discretion cannot be
quided by expediency. Courts are not free from
statutory fetters. Justice is to be rendered in
accordance with law. Judges are not entitled to
exercise discretion wearing robes of judicial
discretion and pass orders based solely on their
personal predilections and peculiar dispositions.
Judicial discretion wherever it is required to the
exercised has to be in accordance with law and set
legal principles. As will be seen in moulding the
relief in the present case and allowing one of the
) blocks meant for parking to stand we have been
) | guided by the obligatory duties of the Mahapalika
| to construct and maintain parking lots.”
70.5 In M. C. Mehta Vs Kamal Nath, (2002) AIR (SC) 1515,

Hon’ble Supreme Court Observed that;

“9. THE question remaining _ for _ further
consideration relating to the award of exemplary
damages is only as to _the quantum. The various
laws in_force to prevent, control pollution and
protect environment and ecology provide for
different categories of punishment in the nature of
imposition of fine as well as or imprisonment or
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either of them, depending upon_the nature and
extent of violation. The fine that may be imposed
alone may extend even to one lakh of rupees.
Keeping in view all these and the very object
underlying the imposition of imprisonment and fine
under the relevant laws to be not only punish the
individual concerned but also to serve as ~d %
deterrent to others to desist from indulging in: such
.wrongs which we consider to be almost similar. to 7 e
the purpose and aim of awarding exemplaru
damages, it would be both in public mterest ’as
well as in the interests of justice to fix the quantum
of exemplary damages payable by Span’ Motel 3
Put. Ltd. at rupees ten lakhs only. This amount we: S
are fixing keeping in view the undertaking given -
by them to bear a fair share of the project cost of
ecological restoration which would be quite
separate and apart from their liability for the
exempicry damages. The guestion relating to the
said quantum of liability for damages on the
principle of "polluter pays”, as held by this Court
against the Span Motels Pvt. Ltd. and undertaken

by them, will be determined separately and left

»

open for the time being. ......".

70.6 In Dipak Kumar Mukherjee Vs. Kolkatta Municipal
Corporation and Ors- 2013 (5) SCC 336, Hon’ble
Supreme Court Observed that; -

“8. What needs to be emphasised is that illegal
and unauthorised constructions of buildings and
other structure not only violate the municipal laws
and the concept of planned development of the
particular area but also affect various
fundamental and constitutional rights of other
persons. The common man feels cheated when he
finds that those making illegal and unauthorised
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constructions are supported by the people
entrusted with the duty of preparing and executing
master plan/development plan/zonal plan. The
reports of demolition of hutments and jhuggi
jhopris belonging to poor and disadvantaged
section of the society frequently appear in the print
media but one seldom gets to read about
demolition of illegally/unauthorisedly constructed
multi-storied structure- raised by economically
affluent people. The failure of the State apparatus
to take prompt action to demolish such illegal
constructions has convinced the citizens that

planning laws are enforced only aqgainst poor and
all compromises are made by the State machinery
when it is required to deal with those who have
money power or unholy nexits with the power
corridors.”

9. We have prefuced disposcl of this appeal by
taking cognizance of the precedents in which this
Court held that there should be no judicial
tolerance of illegal and unauthorized constructions
by those who treat the law to be their sub-servient,
but are happy to note that the functionaries and
» officers of Kolkata Municipal Corporation (for short,
) the Corporation) have been extremely vigilant and
taken steps for enforcing the provisions of the
Kolkata Municipal Corporation Act, 1980 (for short,
the 1980 Act) and the rules framed thereunder for
demolition of illegal construction raised by
respondent No. 7. This has given a ray of hope to
the residents of Kolkata that there will be zero
tolerance against illegal _and _unauthorised

constructions and those indulging in such
activities will not be spared.

107



766

70.7 In Sterlite Industries (I) Ltd. Etc. Vs Union of India &
Ors. Etc, 2013 (4) SCC 575, Hon’ble Supreme Court
Observed that;

“(D) Environmental Law-- Damage to Environment

by pollution -- Quantum of Compensation -- . & -
Running of Copper Smelter Plant -- Damage -
caused by pollution through emission and .
discharge of effluents -- Constitution Bench of
Supreme Court in M .C. Mehta and Another VS
Union of India and others, (1987) 1 SCC 395;.
observed that quantum of compensation must b
co-related to magnitude and capacity of thé- _
enterprises, because such compensation musi .
have a deterrent effect and larger and more
prosperous the enterprises, the greater must be th«:
amount of compensation -- As per NERI Reports ¢
1998, 1999, 2003 and 2005, appellants plant dir
pollute the environment through emission an:!
discharge of effluents which did not conform t:
standards laid down by TNPCB under Air Act anc
Water Act -- For these deficiencies, TNCPB also dic:

not renew its consent for some period, yei.
appellant continued to operate its plants without
such renewal -- Thus, appellant company is liable

to pay compensation by paying damages --
Considering the magnitude, capacity and
prosperity of appellant-company, a compensation

of Rs. 103 crores for having polluted the
environment in the vicinity of the plant and having
operated the plant without renewal for a fairly long
period -- No less amount would have the desired
deterrent effect on appellant -- That amount
initially to remain in five years Fix Deposit and
interest thereon to be utilized for improving
envircnment in the vicinity of the plant, as
directed”.
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“39. ... ."The enterprise must be held to be under
an obligation to provide that the hazardous or
inherently dangerous activity in which it is
engaged must be conducted with the highest
standards of safety and if any harm results on
account of such activity, the enterprise must be
absolutely liable to compensate for such harm and
it should be no answer to the enterprise to say that
it had taken all reasonable care and that the harm
occurred without any negligence on its part."

The Constitution Bench in the aforesaid case
further observed that the quantum  of
compensation must be co-related to the magnitude
and capacity of the enterprise because such
compensation must have a deterrent effect and the
larger and more prosperous the enterprise, the

greater must be the amount of compensation
payable by it. .........
"PBDIT for the financial year 2010-11 was Rs.
1,043 Crore, 40% higher than the PBDIT of Rs. 744
Crore for the financial year 2009-10. This was
primarily due to higher LME prices and lower unit
costs at Copper India and with the improved by-
product realization.”
) Considering the magnitude, capacity and
' prosperity of the appellant- company, we are
. of the view that the appellant-company should be
held liable for a compensation of Rs. 100 crores for
having polluted the environment in the vicinity of
its plant and for having operated the plant without
a renewal of the consents by the TNPCB for a fairly
long period and according to us, any less
amount, would not have the desired deterrent
effect on the appellant-company. The aforesaid
amount will be deposited with the Collector of
Thoothukudi District, who will invest it in a Fixed
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Deposit with a Nationalized Bank for a period of
five years. The interest therefrom will be spent for
improving the environment, including water and
soil, of the vicinity of the plant after consultation
with TNPCB and approval of the Secretary,
Environment, Government of Tamil Nadu.” ' 

41. Before we part with this case, we would lzk
put _on record our appreciation for thél 'wrbt ,
petztloners before the High Court and—
intervener before this Court for having taken u o,
cause of the environment both before the H‘zqh
Court and this Court and for having assisted thts__:
Court on all dates of hearing with utmost sincerity o
and hard work. In Indian Council for Enviro-Legal
Action and Others v. Union of India and Others
[(1996) 3 SCC 211], this Court observed that
voluntary bodies deserve encouragement
wherever their actions are found to be in
furtherance of public interest. Very few would
venture to litigate for the cause of environment,
particularly against the mighty and the
resourceful, but the writ petitioners before the High
Court and the intervener before this Court not only
ventured but also put in their best for the cause of
the general public.”

In Goa Foundation Vs Union Of India & Ors, 2014 (6)
SCC 590, Hon’ble Supreme Court Observed that;

“62. Regulatory and monitoring measures
enforced by the Departments of Mines and
Geology, the Goa State Pollution Control Board and
the Regulator appointed by the Central
Government under sub-section (3) of Section 3 of
the Environment (Protection) Act, 1986 cannot,
however, restore entirely the environment that is
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damaged in course of mining operations. The
Expert Committee has, therefore, recommended
that a permanent fund for inter- generational
equity and sustainability of mining for all times to
come named as Goan Iron Ore Permanent Fund be
created and an expert group may be constituted by
the State for working out the details of this fund.
Mr. Harish Salve, learned Amicus Curiae,

_.submitted that as. the lessees. of mining- leases-
earn_out of the sale proceeds of the iron ore
excavated by them, they should be directed to
contribute 10% of the sale proceeds of all iron ore
excavated in the State of Gea and sold by them
towards the Goan Iron Ore Permanent Fund. He
cited the judgment of this Court in Samaj
Parivartana Samudaya _and Ors. v. State of
Karnataka and Ors. (supra) in which this Court
has similarly directed for creation of a Special
Purpose Vehicle out of 10% of the sale proceeds of .
the ore sold by e-auction. There is a lot of force in
the aforesaid submission of Mr. Salve”.

70.9 In Krushn Kant Singh & Ors. Vs National Ganga River
Basin Authority & Ors. In Application No. 299/2013
) Decided on 16.10.2014, Hon’ble NGT (PB) held that;

“51. It is not possible to assess exact
environmental damage and the cost of restoration
thereof in view of the long period involved in. the
present case and the fact that the statutory Boards
empowered to prevent and ccntrol pollution have
not performed their statutory duties in accordance
with the spirit and object of the environmental Acts
and jurisprudence. This unit is responsible for
causing great environmental pollution of different
water bodies including Phuldera drain, the Syana
Escape canal, the River Ganga and even the
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groundwater in and around the area of this
industrial unit. Besides scientific data of
inspection by the Expert teams, officers of the
Pollution Control Board, analysis report and the
fact that the water in the Phuldera drain had-.-
turned brown, even to the naked eyé Vo
demonstrates the extent of pollution caused by thlS ’
unit. Considering the magnitude of the pollutlon i
caused by wunit, its capacity and prospertty, -
respon31blllty of the unit to pay compensatlon N
cannot be disputed on any plausible cause. or."?'}_';‘.;,;“, J A
ground. The Supreme Court in the case of Sterlite ..~ >+
Industries (India) Ltd. v. Union of India & Ors.

(2013) 4 SCC 575, enunciated the principle that a

company which has caused the damaged to the

environment and for operating the plant without

valid renewal of consent for a fairly long period

would obviously be liable to compensate by paying

damages. while relying upon the judgment of the

Constitution Bench of the Supreme Court in the

case of M.C. Mehta v. union of India (1987) 1 SCC

395, the court further stated that the plea of

reasonable care and that the damage to

environment occurred without specific negligence

on the part of the unit is not a sustainable defence ~
to a direction for payment of compensation for )
causing environmental damage. The court further

held that magnitude, capacity and prosperity of

the unit are the relevant considerations for

determining the extent of the liability in such case.

Applying these principles to the facts of the present

case, there can hardly be any dispute that it is a

polluting unit. It is also beyond controversy that

this unit has operated without consent of the

Boards from 1974 till the year 1991, thereafter, it

committed default in compliance of the conditions

of the consent right up to the year 2000. Even
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thereafter, it did not strictly comply with the
conditions and directions issued by the respective
Boards. This unit is a direct source of polluting
River Ganga.

The PP is a profit making unit. No record has been
produced before the Tribunal to establish anything
to the contrary. Though, it may not be possible to
determine with exactitude the exact amount of
compensation payable on account of damage to
environment because of the long period involved
and also for the reason that even scientifically the
extent of damage and amounts required for
restoration and restitution thereof cannot be
determined at this stage now. Cleaning and
removal of Sludge from Phuldera drain, treatment
of other pollutants flowing in the said drain,
preventing any discharge into the Syana Escape
Canal and making River Ganga pollution free are
the basic needs which require attention of the
Expert bodies particularly, in the facts and
circumstances of this case. We fix a compensation
of Rs 5 crores which shall be deposited with the
UPPCB and shall be spent for that purpose alone
by and joint team of CPCB,UPPCB, MoEF including
for removal of sludge and all pollutants in the
Syana Escape Canal till it joins river Ganga. This
amount shall also be used for preventing ground
water pollution. o

The unit has caused serious pollution persistently.
There is sufficient material before the Tribunal to
establish both direct and indirect pollution being
caused by this unit. The unit has even intentionally
failed to comply with the directions and conditions
of the consents order passed by the respective
boards. Not even submitting an application to the
board for obtaining consent to operate and shows
complete disregard towards law and its statutory
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obligations by the unit. It is not only case where it

is a threat to cause environmental pollution but is. '
a case of causing environmental pollution. Right to
carry on business cannot be permitted to be | i~
misused or to pollute the environment so as_to: -
reduce the quality of life of others. Risk to harm tQ
environment or to human health is to be deczded‘in
the public interest according to ‘a reasonable L
person’s test’. The man’s perception with referéftce’
to the facts of this case cannot return a ﬁndlng any )
different than the one recorded by us.”..........

“59. Reverting to the case of Simbhaoli sugar and
distillery unit which has been a serious polluter for
all this time and has damaged the ground water
as well as polluted the River Ganga through
Phuldera Drain, now for years. This unit has failed
to take all remedial measures despite service of
show cause notices, closure orders and directions
issued by the CPCB. The trade effluent discharged
by the unit had often been found to be in violation
of the prescribed standards. The unit had also
failed to dismantle the underground pipeline
through which the effluent containing the
pollutants was being discharged into the Phuldera
drain, despite specific directions issued by the
respective Boards. Large extent of sludge which
could only be generated from a sugar and distillery
unit was found in the Phuldra drain and on its
banks. The inspections on different occasions even
noticed that the unit was bypassing the ETP and
throwing untreated effluent into the drain and/or
on the land. This Unit, on the one hand violated the
conditions of the consent order from time to time
while on the other, it even operated without
consent of the Board for short duration subsequent
to 1991, till which year it operated totally without
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consent. These are the few circumstances which
fully establish the fact that this unit is a seriously
polluting unit and has been polluting the different
water bodies including the groundwater now for a
considerable time. There can hardly be any doubt
in inspecting the case advanced on behalf of the
respective Boards that this unit has continuously
failed to comply with the requirements of law and
discharge its statutory obligations on the one hand
while on the other it has also failed to fulfil its
corporate social responsibilities. Therefore, the
unit is liable to make good and to restore damage,
degradation and pollution of environment caused
by its activity particularly, the water bodies and
with greater emphasis, the River Ganga. Thus, in
our considered view, this unit must be held liable
to pay heavy compensation for restitution,
restoration, prevzntion and control of pollution of
various water bcdies and more emphatically River
Ganga. Consequently, in exercise of the powers
conferred upon this Tribunal under Section 15 and
all other enabling provisions of the NGT Act and
the legislative mandate contained under Section
20 of the said Act, 2010.

7C.1Q In Indian Council for Environ Legal Action Vs Union
of India and Ors, (1996) 5 SCC 281, Hon’ble Supreme
Court of India Observed that:

“Enactment of a law, but tolerating its
infringement, is worse than not enacting a law at
all. The continued infringement of law, over a
period of time, is made possible by adoption of
such means which-are best known to the violators
of law. Continued tolerance of such violations of
law not only renders legal provisions nugatory but
such tolerance by the enforcement authorities
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which cannot, or ought not to, be tolerated in ar ¢
civilized society. Law should not only be me:c_iﬁt"' )
the law-abiding but is meant to be obeyed by
for whom it has been enacted. A law is usu
enacted because the legislature feels that: it . \
necessary. It is with a view to protect and preserve _ i
the environment and save it for the ﬁxwfé"' ’

~ generations and to ensure good quality of life that
Parliament enacted the anti-pollution laws,
namely, the Water Act, Air Act and the
Environment (Protection) Act, 1986. These Acts -
and Rules framed and notification issued
thereunder contain provisions which prohibit
and/or regulate certain activities with a view to
protect and preserve the environment. When a law
is enacted containing some provisions whic!
prohibit certain types of activities, then, it is of
utmest importance that such legal provisions ¢~
effectively enforced. If a law is enacted but is r.:
being voluntarily obeyed, then, it has to
enforced. Otherwise, infringement of law, which is
actively or passively condoned for personal gair:.
will be encouraged which will in turn lead to «
lawless society. Violation of antipollution laws nc-
only adversely affects the existing quality of life
but the non-enforcement of the legal provisions
often results in ecological imbalarce and
degradation of environment, the adverse .éﬁ‘ect o)
which will have to be borne by the future
generations.” '

70.11 In Indian Council For Enviro Legal Action Vs Union Of
India 1996-+(3). SCC 212, Hon’ble Supreme Court
e Observed tha{;
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“(71) RESPONDENTS 4 to 8 shall pay a sum of
Rupees fifty thousand by way of costs to the
petitioner which had to fight this litigation over a
period of over six years with its own means.
Voluntary bodies, like the petitioner, deserve
encouragement wherever their actions are found to
be in furtherance of public interest. The said sum
shall be deposited in this court within two weeks
Jfrom today. It shall be paid over to the petitioner.”

103. THEREFORE, IT IS PRAYED THAT;

a. Hon’ble NGT may kindly grant prayers in Original
Application.

b. Any other prayers in the interest of environmental
justice.
Whatever stated above is true and correct to the best

of my knowledge, belief and information, hence, to verify the

same [ have signed hereunder at Pune.

Place: Pune
Date: 07.03.2022

G
AFFIANT

(TANAJI BALASAHEB GAMBHIRE)

Noted and REQiste:rredB
&t Sr. Ne, (22| 2022

2 MAR T2

-,
$hashikant B
Notary Govt. of india
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: Townships —-
i _
SN. Project or Activity Category with threshold limit Condition if any —
: : : L ] -
11 |2 R 4 5 _
; | Building & 1T ;12 20,000 sq.m & | # { Built up area for -
18 (a)' Constuction C 1< 1,50,000 sq.m covered construction |
R Project .

‘of Builtuparea# |in the case of

facilities open to the -
sky . it will be the
e activity area) - T
Townships & Area L Covering an area |+ + All Projects |
8 (b) | Development Projects ' > 50 ha & or built | under item 8(b) shall A A

‘ up area >|be appraised on —
) A 1,50,000 sq.mts. | category Bl
. The above  projects or activities shall require prior environmental .
Ly clearance from concerned regulatory authority , which shall hereinafter . - -
L referred to be as the Central Government in the Ministry of Enviroment & ’

Forests for matters falling under caterory ‘A’ & at State level the State Impact
Assessment Authority (SEIAA) for matters falling under Category ‘B’ before

any Construction work ., or preparanon of Land by the project Management
except for securing ﬂle land is started on the project or activity .

(iii) All new projects or activities listed in the schedule to this -

Notification . : -
(iv) Expansmn & Modernization of existing p10_|ects or activities
listed in the schedule to this Notification with add:tlops of Y -~

capacny beyond the limits specified for the concerned sector. , e
- that. is. projects or activities which cross the threshold llmlts R
gveu in the schedule , aftel expansion or modernization .

P ——
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City Engineer Office
Pune Municipal Corporation
Outward No: C.E.0/)/2868
Date: 2/11/2006
To,
Honourable Municipal Commissioner,
Pune Municipal Corporation

Subject: Implementation of Decision of Central Gov. about making Environmental
Clearance Certificate mandatory for Construction Work

Reference:
1) Circular, City Engineer Office, Pune Municipal Corporation, Outward No:
DPO/5282; dated 16/09/2005
2) Letter Ref. No: ROP/7476/05 from Regional Officer, Maharashtra Pollution
Control Board, Regional Office, Pune; dated 19/10/05
3) Ministry of Environment & Forests Notification, dated 14/9/2006

A Circular pursuant to Reference No. 1 has been submitted in order to implement
Decision of Central Government i.e. making Environmental Clearance Certificate a
mandatory document for starting Construction work & actions are taken accordingly.
Reference Letter 2 is sent by Regional Officer of Maharashtra Pollution Control Board.
Therein it is mentioned that it is necessary to obtain Environment Clearance Certificate
before issuing Consent Letter for commencing Construction Work. Notification of
Reference No. 3 is now submitted & a request is made for taking actions accordingly.

Serial No. 8 in the Notification is as follows:

Sr. Project Category-B Conditions if any
No

8(a) | Building & > 20,000 Sg.m & < # (Built up area for covered

Construction Project | 1,50,000 Sg.m of construction in the case of
Built up Area # facilities open to the say, it will be
the activity area)

8 (b) | Townships & Area Covering an area 2 ++ All projects under Item 8 (b)
Development 50 ha & or built up shall be appraised as Category B
Projects area > 1,50,000

Sg.m ++

In case of Proposals mentioned in Category B in the above Notification, it is
necessary to submit Environment Clearance Certificate issued by State Environment
Impact Assessment Authority (SEIAA). “Such Clearance Certificate should be submitted
before commencing Construction Project on Site”.

However, according to Notification in Reference No: 3; we hereby request
honourable Municipal Commissioner to approve Official Circular enclosed herewith.

Yours Sincerely,
Sd/-
City Engineer,
Pune Municipal Corporation
From,
Honourable Special Officer (Efficiency)
Municipal Commissioner Office
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City Engineer Office,

Pune Municipal Corporation,
Outward No:

Date:

Subject: Implementation of Decision of Central Government of making Environmental

Clearance Certificate a mandatory document for Construction Work

Reference:

1) Circular from City Engineer Office, Pune Municipal Corporation, Outward No:
D.P.0/5282, dated 16/9/05
2) Ministry of Environment & Forests Notification date 14.9.2006

According to the Notification of Environment & Forests Department of Central

Government, it is obligatory to obtain Environmental Clearance Certificate for new

Construction & Development Projects & an order has been issued to implement the

same. Pursuant to this an official Circular is submitted as per Reference No: 1.

Now, according to Ministry of Environment & Forestry Notification date

14.9.2006 mentioned in Reference No: 2; Submission of Environmental Clearance

Certificate issued by State Environment Impact Assessment Authority (SEIAA) is

mandatory in case of Proposals in Category B.

Sr. No Project Category Conditions if any
8(a) Building & 220,000 Sq.m & < # (built up area for covered
Construction Projects | 1,50,000 Sq.m of construction in the case of
built up area # facilities open to the sky, it will
be the activity area)
8 (b) Townships & Area Covering an area 2 ++ All projects under Item 8 (b)

Development
Projects

50 ha & or built up
area > 1,50,000
Sg.m ++

shall be appraised as Category B

However strict actions should be taken accordingly.

Sd/-
City Engineer,
Pune Municipal Corporation
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Circular

Pune Municipal Corporation

Outward No:
Date:

Subject: Implementation of Decision of Central Government of making Environmental

Clearance Certificate a mandatory document for Construction Work.

Reference:

1) Circular from City Engineer Office, Pune Municipal Corporation, Outward No:
DPO/5282 dated 16/9/05
2) Ministry of Environment & Forest Notification date 14/9/2006

According to the Notification of Environment & Forestry Department of Central

Government, it is obligatory to obtain Environment Clearance Certificate for new

Construction & Development Projects & an order has been issued to implement the

same. Pursuant to this Official Circular as per Reference No: 1 has been submitted

accordingly.

mentioned in Reference No: 2, Proposals in Category A, & B need to submit

Now, according to Ministry of Environment & Forest Notification date 14.9.2006 as

Environmental Clearance Certificate. The said NOC should be submitted before

commencing Work.

Serial No. 7 & 8 in the above Notification is as follows:

7 Physical Infrastructure including Environment Services

S.N Project / Activity Category with threshold limit Condition if any
A B
1 2 3 4 5

7 (c) | Industrial estates/ It may at least one Industrial estates | Special condition
Parks / Complexes/ | industry in the housing at least shall apply
areas, export proposed industrial one category B Note: Industrial
processing zones, estate falls under industry & area < | Estates of area
(EPZs) Special category A, entire 500 HA. Industrial | below 500 HA &
Economic Zones industrial area shall estates of area > not housing any
(SEZs), Biotech Parks, | be treated as 500 HA & not industry of
Leather Complexes category A, housing, any category A or B

irrespective of the industry does not require
area. belonging to clearance.
Industrial estates category Aor B

with area greater

than 500 HA &

housing at least one

category B industry

7(d) Common All integrated facilities | All facilities having | General Condition
hazardous waste having incineration land fill only shall apply
treatment, storage &landfill or
and disposal incineration alone
facilities (TSDFs)

7 (h) | Common Effluent All Projects General condition
treatment plants shall apply
(CETPs)

7 (i) | Common Municipal All Projects General condition

solid Waste
Management Facility
(CMSWMP)

shall apply

8 Building / Construction projects / Area Development Projects & Townships




S.N. Project / Activity Category with threshold Condition if any
limit
A B
1 2 3 4 5
8 (a) | Building & > 20,000 Sg.m | # (Built up area for covered
Construction & <1,50,000 construction in the case of
Project Sqg.m of Built facilities open to the sky, it
up Area # will be the activity area)
8 (b) | Townships & Area Covering an + + All projects under item 8
Development Projects area>50ha & | (b) shall be appraised on
or built up category B 1
area 2
1,50,000 Sg.m
++

The above projects or activities shall require prior environmental clearance from

concerned regulatory authority, which shall hereinafter referred to be as the Central

Government in the Ministry of Environment & Forests for matters falling under category
A & at State level, the State Impact Assessment Authority (SEIAA) for matters falling
under category B before any Construction Work, or preparation of Land by the project

Management except for securing the land, is started on the project or activity.

(iii) All new projects or activities listed in the schedule to this Notification.
(iv) Expansion & Modernization of existing projects or activities listed in the

schedule to this Notification with additions of capacity beyond the limits
specified for the concerned sector, that is projects or activities which
cross the threshold limits given in the schedule, after expansion or
modernization.

However, strict Action needs to be taken.

Sd/-
City Engineer,
Pune Municipal Corporation

// TRUE TRANSLATION//
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ANNEXURE-A-2

CONSOLIDATED STATEMENT

Subject: Environment Clearance for Proposed residential Building “Ekta California and Florida” development at S. No.

9/1(P), Undri, Pune.

Is a Violation Case: Yes

1. Name of Project

Ekta California and Florida

Type of institution Private
Name of Project Proponent Ekta Housing Private Limited
Name of Consultant K Srinivasan

Type of project

Residential Building Project

SHRA Eal Fd N

New project/expansion in existing
project/modernization/diversification
in existing project

Expansion in existing project

7. If expansion/diversification, whether
environmental clearance has been
obtained for existing project

No

8. Location of the project

S. No. 9/1(P), Undri, Pune

9. Village --

10. Taluka Pune

11. District Pune
Correspondence Name: Ashok Mohanani
Room Number: 401,
Floor: 4" Floor
Building Name: Hallmark Business Plaza
Road/Street Name: Off. W.E. Highway,
Locality: Kalanagar, Bandra -East
City: Mumbai- 400051

12. Area of the project

Pune Municipal Corporation

13. 10OD/IOA/Concession/Plan Approval

Part Commencement Certificate received

Number

Plan Approval Number: CC/3774/16

Total Approved BUA: 24940.54 Sq. Mt.

14. Note on the
applicable)

initiated work (If

Construction work initiated and total constructed area: 44841.72 Sq.
ML.

15. LOI / NOC / 10D from MHADA/
Other approvals (If applicable)

Commencement Certificate

16. Total Plot Area

26000.00 Sqg. Mt.

17. Deductions

11108.22 Sqg. Mt.

18. Net Plot area

14891.78 Sqg. Mt.

19. (a) Proposed Built-up Area (FSI &

FSI area (sq. m.): 24940.54

Non-FSI)

Non FSI area (sq. m.): 27461.90

Total BUA area (sq. m.): 52402.44

20. (b)Approved Built up area as per

Approved FSI area (sq. m.): 24940.54

DCR

Approved Non FSI area (sq. m.): 27461.90

Date of Approval: 31/03/2017

21. Total ground coverage (m2)

4260.00 Sg. Mt.

22. Ground-coverage Percentage (%) | 28.61%
(Note: Percentage of plot not open to
sky)

23. Estimated cost of the project 137.40 Crs.

24. Number of buildings & its configuration

Serial Building Name & number Number of floors Height of the building (Mtrs)
number
1. Building A (existing) Stilt on ground floor + stilt 36.00
TRUE COPY
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podium + 12 upper Floors + 24
Flats
2. Building B (existing) Stilt on ground floor + Stilt 36.00
Podium + 12 upper Floors + 24
Flats
3. Building C (existing) Stilt on ground floor + Stilt 36.00
Podium + 12 upper Floors + 24
Flats
4. Building D (existing) Stilt on ground floor + 12 Floors 36.00
+ 24 Flats
5. Building E (existing) Stilt on ground floor + 12 Floors 36.00
+ 24 Flats
6. Building F (proposed) Stilt on ground floor + 12 Floors 39.20
+ 70 Flats
25. Number of tenants and shops Residential: 190 Nos.
26. Number of expected residents / users | Residential: 1105 Nos.
27. Tenant density per hectare 83.50
28. Right of way (Width of the road from | Proposed 60 Meter wide road
the nearest fire station to the | 24 Meter existing road
proposed building(s)
29. Turning radius for easy access of fire | 9.00 Meters
tender movement from all around the
building excluding the width for the
plantation
30. Existing structure (s) if any Existing 5 wings
31. Details of the demolition with disposal | NA
(If applicable)
32. Production Details
Serial Product Existing (MT/M) Proposed (MT/M) Total (MT/M)
Number
1. Not Not Applicable Not Applicable Not Applicable
Applicable

33. Total Water Requirement

Dry Season

Source of water Pune Municipal Corporation + treated sewage from STP
Fresh water | 100.00

(CMD):

Recycled water — | 50.00

Flushing (CMD):

Recycled water - | 25.00

Gardening

(CMD):

Swimming pool | 5.00

make up (Cum):

Total Water | 180.00

Requirement

(CMD) :

Fire fighting - | 200.00 (A to E building as per CFO)
Underground 50.00 (F building as per CFO)
water

tank(CMD):

Fire fighting - 20.00 (for each building)

Overhead water

tank(CMD):

Excess treated | 33.00 (Treated water will be also used in Car washing (4.00) & STP backwash
water (10.00)
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Wet Season Source of water Pune Municipal Corporation + treated sewage from STP + RWH
Fresh water | 100.00
(CMD):
Recycled water — | 50.00
Flushing (CMD):
Recycled water - | 00.00
Gardening
(CMD):
Swimming pool | 5.00
make up (Cum):
Total Water | 180.00
Requirement
(CMD) :
Fire fighting - | 200.00 (A to E building as per CFO)
Underground 50.00 (F building as per CFO)
water
tank(CMD):
Fire fighting - 20.00 (for each building)
Overhead water
tank(CMD):
Excess treated | 58.00 (Treated water will be also used in Car washing (4.00) & STP backwash
water (10.00)
Details of
Swimming
pool (If any) Swimming pool area: 425 Sg. Mt.

34. Details of Total water consumed

Particulars Consumption (CMD Loss (CMD) Effluent (CMD)
Water Existi | Proposed | Total | Existing | Proposed | Total | Existing Proposed | Total
Requirement | ng
Domestic NA NA NA NA NA NA NA NA NA
35. Rain  water | Level of the Ground water | 3- 4 Meters
Harvesting table:
(RWH) Size and no of RWH tank(s) | 1 RWH Tank of 130 KLD

and Quantity:

Location of the RWH tank(s): | On ground
Quantity of recharge pits: NA
Size of recharge pits: NA
Budgetary allocation (Capital | 21.00 Lacs

cost) :

Budgetary allocation (O & M

0.84 Lacs/ annuam

(I:Doef:;iis of UGT tanks Domestic UG tank: 150 KLD

ifany : -- Flushing UG tank: 75 KLD
Fire Tank: 200 KLD

36. 2’;(;Err11agewater The storm drainage above ground will essentially cater for

the seasonal rains. The major part of discharge will be from
the roof. Rain water outlets will be provided at the edges
from where it will be carried down by UPVC agriculture
pipes to discharge water into storm water entrance

Natural water drainage chambers below ground. Run- off from the ground and

pattern:

terrace will be finally discharged into rain water harvesting
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tank below ground. The overflow from rain water
harvesting tank will be discharged into storm water channel
outside the plot. Invert level of this channel will be

determined. Thus ground water will be recharged.

Quantity of stormwater:

3.60 M* Min

Size of SWD:

750 mmd pipe

37. Sewage and

waste water Sewage generation in KLD:

135 KLD

STP Capacity & technology:

212 KLD STP based on technology MBBR

Location & area of the STP:

On ground and area 118.50 Sq. Mtrs.

Budgetary allocation (Capital | 45.00 Lacs
cost):

Budgetary allocation (O & M | 3.00 Lacs/year
cost):

38. Solid Waste Management

Waste generation in Waste generation:
the Pre Construction

Excavated soil will be used in land leveling purpose &
construction debris will be handed over to authorized

and Construction agency.
phase: Disposal of the construction | Construction debris will be handed over to Authorized
waste debris: agency.
Waste generation in Dry waste: 306.60
the operation phase: Wet waste: 204.40
Hazardous waste: NA
Biomedical waste (If | NA
applicable):
STP Sludge (Dry sludge): 3.20
Others if any: NA

Mode of disposal Dry waste: Handed over to authorize agency.
Wet waste: Vermicomposting & used at site as manure.
Hazardous waste: NA
Biomedical waste(If | NA
applicable):

STP Sludge (Dry sludge):

Used as manure within the premises for plants. Excess shall
be sold /handover to outside parties or gardens.

Others if any:

NA

Area requirement Location(s):

On ground

Area for the storage of waste
& other material:

Verimculture pit ( 8 *1.5 Meters)

Area for machinery:

Capital cost: 4.00 Lacs
O & M cost: 0.40 Lacs/year
39. Effluent characteristics
Serial Parameters Unit Inlet Effluent Outlet Effluent Effluent discharge
Number Characteristics Characteristics standards (MPCB)
1. NA NA NA NA NA
Amount of effluent generation (CMD): NA
Capacity of the ETP: NA
Amount of treated effluent recycled NA
Amount of water send to the CETP: NA
Membership of CETP (if require): NA
Note on ETP technology to be used NA
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Disposal of the ETP sludge | NA
40. Hazardous Waste Details
Serial Description | Cat UOM Existing Proposed Total Method of
Number Disposal
1 NA NA NA NA NA NA NA
41. Stacks emission Details
Serial Section & units Fuel Used | Stack No. Height Internal Temp. of
Number with from Diameter (m) Exhaust
Quantity ground level Gases
(m)
1 - - - - - -
42. Details of Fuel to be used
Serial Type of Fuel Existing Proposed Total
Number
1 NA NA NA NA
43. Source of Fuel NA
44. Mode of Transportation of | NA
fuel to site
45. Green Belt | Total RG area: Green area on Ground: 2274.70 Sg. Mt.
development Green area on podium: 1240.00 Sg. Mt.
No of trees to be cut: NA
Number of trees to be | Required: 223 Nos.
planted: Proposed on site: 320 Nos.
List of proposed native trees | As mentioned below
Timeline for completion of Trees already planted on site
plantation :
46. Number and list of trees species to be planted in the ground
Serial Name of the plant Common Quantit | Characteristics & ecological
Number Name y importance

1. Mimusops elengi Bakul 75 Butterfly host plant having high Air
Pollution Index Tolerance (APIT) tree,
small white fragrant flowers.

2. Couroupita guianensis cannonball 75 Medicinal uses for the plant.

3. Swietenia mahagoni Cuban 75 There has been some research into the

mahogany acaricidal effects of its leaves and bark
for control of the honey bee pest.

4. Elaeocarpus sphaericus Rudraki 50 Fruits have properties such as anti-
convulsive, anti-epileptic and anti-
hypertensive properties, used in the
treatment of epilepsy and heart problems.

5. Alstonia scholaris blackboard tree | 25 It ha_s pr(_)ved a valuable remedy in
chronic diarrhoea and the advanced
stages of dysentery.

6. Purple bauhinia Purple Orchid 20 evergreen small tree or shrub up to 4 - 10

Tree m tall and 2 m across

47. Total quantity of plants on ground 320

48. Number and list of shrubs and bushes species to be planted in the podium RG:

Serial Number Name C/C Distance Area m2

49. Energy

50.

Power Source of power supply : MSEDCL
requirements During Construction Phase: | 100 kW
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(Demand Load)

DG set as Power back-up | As perrequirement
during construction phase

During Operation phase | 3340 KW
(Connected load):

During Operation phase | 1176 KW

(Demand load):

Transformer: 630 KVA-1 NO. & 1000 KVA -1 No.
DG set as Power back-up | 1 No. of 160 kVA DG
during operation phase:

Fuel used: Diesel

Details of high tension line | NA

passing through the plot if any:

51. Energy Saving by Non- conventional method:

Reduction in consumption by using Energy Saving Measure:
1. Use of LED lamps for common area (Landscape)
2. Stair-case, Lift lobby, Passage parking Lightings
3. Use of Solar Panels for Hot water
4. Street Lights

52. Detail calculations & % of saving:

Serial Number Energy Conservation Measures | Saving %
1. Annual Saving only by Solar --
2. Total Annual Saving --
53. Details of Pollution Control Systems
Source Existing  pollution  control | Proposed to be installed
system
NA NA NA
Budgetary Capital Cost: NA
allocation
(Capital cost | O & M Cost: NA
and O&M cost):

54. Environmental Management plan Budgetary Allocation

a) Construction phase (with Break-up):

Serial Number Attributes Parameter Total Cost per annum (Rs. In Lacs)
1. PPE - 5.00
2. Site Sanitation Facility -- 4.00
3. Drinking water Facility -- 2.00
4. Solid Waste Management | -- 2.50
5. Safety railing, platform, | -- 6.00
ladder, crane, hoist etc.
6. House Keeping -- 2.00
7. Health check -- 1.00
8. Environmental -- 1.50
Monitoring
9. Anti rust coating on | -- 5.00
foundation steel bars
b) Operation phase (with Break-up):
Serial Number Component Description Capital cost Rs. In | Operational and
Lacs Maintenance cost (Rs. in
Lacs/yr.)
1. Rain  water harvesting | -- 21.00 0.84
(RWH)
2. Sewage Treatment | -- 45.00 3.00
Plant(STP)
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3. Solid waste Management -- 4.00 0.40
4. Landscaping -- 15.00 0.50
52. Storage of chemicals (inflammable/explosive/hazardous/toxic substances)
Descriptio | Status Location Storage Maximum | Consumption | Source of Means of
n Capacity | Quantity / Month in Supply transporta
in MT Of Storage | MT tion
at any
point of
time in
MT
NA NA NA NA NA NA NA NA
55. Any other information
No Information Available
56. Traffic Management
Nos. of the junction 2

to the main road &
design of confluence:

Number and area of
basement:

NA

Number and area of
podia:

1 podium and area 3375 Sq. Mt.

Total Parking area:

4139.00 Sqg. Mt.

Area per car:

12.50 Sq. M.

No. of 2 wheelers as
approved by
competent authority:

Scooter Required: 387 Nos.
Scooter Proposed: 387 Nos.

Cycle Required: 350 Nos.
Cycle Proposed: 350 Nos.

Number of 4-

Required: 230 Nos.

Wheelers as | Proposed: 230 Nos.
approved by

competent

authority:

Public Transport:

Width of all Internal
roads (m):

7.5 & 12 Meters

CRZ/ RRZ clearance
obtain, if any:

NA

Distance from
Protected Areas /
Critically Polluted
areas / Eco-sensitive
areas/ inter-State
boundaries

NA

Category as per
schedule of EIA
Notification sheet

8 (a) B2

Court cases pending
if any

NA

Other Relevant
Information’s

NA

Have you previously
submitted
Application online

No
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on MOEF Website

Date of online
submission

TRUE COPY
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793 ANNEXURE-A-3
CONSOLIDATED STATEMENT: SEIAA-STATEMENT-0000001604

Subject: Environment Clearance for Proposed residential Building “Ekta California” development at S. No. 9/1(P), Undri,
Pune.

Is a Violation Case: Yes

1.Name of Project Ekta California

2.Type of institution Private

3.Name of Project Proponent Ekta Housing Private Limited
4.Name of Consultant K Srinivasan

5.Type of project Housing Project

6.New project/expansion in existing
project/modernization/diversification | Expansion in existing project
in existing project

7.1f expansion/diversification,
whether environmental clearance

has been obtained for existing L

project

8.Location of the project S. No. 9/1(P), Undri
9.Taluka Pune

10.Village

Correspondence Name: Ashok Mohanani

Room Number: Office No. 401,

Floor: 4th Floor,

Building Name: Hallmark Business Plaza,
Road/Street Name: Off. W.E. Highway,
Locality: Kalanagar, Bandra -East
City: Mumbai- 400051

11.Whether in Corporation /

Municipal / other area Pune Municipal Corporation

Commencement Certificate

12.10D/I0OA/Concession/Plan IOD/IOA/Concession/Plan Approval Number: Commencement Certificate: CC/3774/16,
Approval Number Dated-31/03/2017

Approved Built-up Area: 46569.21

13.Note on the initiated work (If
applicable)

14.LOI / NOC / 10D from MHADA/
Other approvals (If applicable)

Construction work initiated and total constructed area: 44841.72 Sq. Mt.

Commencement Certificate: CC/3774/16, Dated-31/03/2017

15.Total Plot Area (sq. m.) 26000.00 Sq. Mt.
3253.10 Sq. Mt. (Land under 60 Meter wide DP road: 1713.10 Sq. Mt. + Land under 24 Meter
16.Deductions wide DP road: 144.00 Sq. Mt. + Area Under reservation MH-26: 998.00 Sq. Mt. & PC-31: 398
Sq. Mt.)
17.Net Plot area 22746.90 Sq. Mt.

a) FSI area (sq. m.): 24940.54

b) Non FSI area (sq. m.): 21628.67

c) Total BUA area (sq. m.): 46569.21
Approved FSI area (sq. m.): 24940.54
Approved Non FSI area (sq. m.): 21628.67
Date of Approval: 31-03-2017

19.Total ground coverage (m2) 7635.00

18 (a).Proposed Built-up Area (FSI &
Non-FSI)

18 (b).Approved Built up area as per
DCR

20.Ground-coverage Percentage (%)
(Note: Percentage of plot not open 33.56 %

to sky)
21.Estimated cost of the project 1374000000
22.Number of buildings & its configuration
st bl Building Name & number Number of floors Height of the building (Mtrs)
number
TRUE COPY
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: T e
: e e
s e
4 Building D Stilt on groun§4ﬂ1;)1(;1;8+ 12 Floors + 36.00
5 Building E Stilt on grounéiélﬂ;l(:;: 12 Floors + 36.00
6 Building F Stilt on groun;loﬂFol(:;: 12 Floors + 3920

23.Number of
tenants and shops

Residential 190 Flats

24 .Number of

expected residents / | 1105 Nos.
users
25.Tenant density 83.50

per hectare

26.Height of the
building(s)

27.Right of way
(Width of the road
from the nearest fire
station to the
proposed building(s)

Proposed 60 Meter wide road and 24 Meter existing road

28.Turning radius
for easy access of
fire tender
movement from all
around the building
excluding the width
for the plantation

9 .00 Meters

29.Existing
structure (s) if any

Existing 5 Buildings (A to E)

30.Details of the
demolition with

disposal (If Sk
applicable)
31.Production Details
2fE1a 51 Product Existing (MT/M) Proposed (MT/M) Total (MT/M)
Number 9 P
1 Not applicable Not applicable Not applicable Not applicable

32.Total Water Requirement

SEIAA-STATEMENT-0000001604

Page 2 of 13
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Dry season:

Source of water

Pune Municipal Corporation + treated sewage from STP

Fresh water (CMD):

100.00

Recycled water -

Flushing (cMD): | °%-00
Recycled water -
Gardening (CMD): 25.00
Swimming pool 5 00
make up (Cum): '
Total Water

180.00

Requirement (CMD)

Fire fighting -
Underground water
tank(CMD):

200.00 (A to E building as per CFO) and 50.00 (F building as per CFO)

Fire fighting -
Overhead water
tank(CMD):

20.00 (for each building)

Excess treated water

33.00 (Treated water also used in Car washing (4.00) and STP
backwash (10.00)

Wet season:

Source of water

Pune Municipal Corporation + treated sewage from STP + RWH

Fresh water (CMD):

100.00

Recycled water -

Flushing (CMD): 50.00
Recycled water - 0.00
Gardening (CMD): '
Swimming pool 5 00
make up (Cum): '
Total Water

155.00

Requirement (CMD)

Fire fighting -
Underground water
tank(CMD):

200.00 (A to E building as per CFO) and 50.00 (F building as per CFO)

Fire fighting -
Overhead water
tank(CMD):

20.00 (for each building)

Excess treated water

58.00 (Treated water also used in Car washing (4.00) and STP
backwash (10.00)

Details of Swimming
pool (If any)

Swimming pool area: 425 Sq. Mt.
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33.Details of Total water consumed

Farticula Consumption (CMD) Loss (CMD) Effluent (CMD)
Water
Require | Existing | Proposed Total Existing | Proposed Total Existing | Proposed Total
ment
Domestic Not Not Not Not Not Not Not Not Not
applicable | applicable | applicable | applicable | applicable | applicable | applicable | applicable | applicable
Level of the Ground 3- 4 Meters

34.Rain Water
Harvesting
(RWH)

water table:

Size and no of RWH
tank(s) and
Quantity:

1 RWH Tank of 130 KLD

Location of the RWH
tank(s):

On Ground

Quantity of recharge
pits:

NA

Size of recharge pits

NA

Budgetary allocation
(Capital cost) :

21.00 Lacs

Budgetary allocation
(O & M cost) :

0.84 Lacs/year

Details of UGT tanks
if any :

Domestic UG tank: 150 KLD
Flushing UG tank: 75 KLD
Fire Tank: 200 KLLD

35.Storm water
drainage

Natural water
drainage pattern:

The storm drainage above ground will essentially cater for the seasonal
rains. The major part of discharge will be from the roof. Rain water
outlets will be provided at the edges from where it will be carried down
by UPVC agriculture pipes to discharge water into storm water
entrance chambers below ground. Run- off from the ground and terrace
will be finally discharged into rain water harvesting tank below ground.
The overflow from rain water harvesting tank will be discharged into
storm water c

Quantity of storm
water:

3.60 M3/ Min

Size of SWD:

750 mm@ pipe

Sewage and
Waste water

Sewage generation

in KLD: 135 KLD
STP technology: MBBR
Capacity of STP

(CMD): 212 KLD STP

Location & area of
the STP:

On ground and area 118.50 Sq. Mtrs.

Budgetary allocation
(Capital cost):

45.00 Lacs

Budgetary allocation
(O & M cost):

3.00 Lacs/year
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36.Solid waste Management

Waste generation in
the Pre Construction
and Construction
phase:

Waste generation:

Excavated soil will be used in land leveling purpose & construction
debris will be handed over to authorized agency.

Disposal of the
construction waste
debris:

Construction debris will be handed over to Authorized agency.

Waste generation
in the operation
Phase:

Dry waste: 306.60 Kg/day
Wet waste: 204.40 Kg/day
Hazardous waste: NA
Biomedical waste (If

5 NA
applicable):
STP Sludge (Dry
sludge): 3.20 kg/day
Others if any: NA

Mode of Disposal
of waste:

Dry waste: Handed over to authorized agency.

Wet waste: Composting through OWC & used at site/as manure.
Hazardous waste: NA

Biomedical waste (If NA

applicable):

STP Sludge (Dry
sludge):

Used as manure within the premises for plants. Excess shall be sold
/handover to outside parties or gardens.

Others if any: NA
Location(s): On Ground
Area Area for the storage
. of waste & other 30 Sq. Mt. including machinery
requirement: material:

Area for machinery:

Budgetary allocation
(Capital cost and

Capital cost:

4.00 Lacs

O&M cost): O & M cost: 0.40 Lacs/year
37.Effluent Charecterestics
Serial Parameters Unit Inlet Effluent Outlet Effluent Effluent discharge
Number Charecterestics Charecterestics standards (MPCB)
. Not . . .
1 Not applicable applicable Not applicable Not applicable Not applicable

Amount of effluent generation .
(CMD): Not applicable
Capacity of the ETP: Not applicable
Amount of treated effluent Not applicable
recycled :
Amount of water send to the CETP: | Not applicable
Membership of CETP (if require): | Not applicable
Note on ETP technology to be used | Not applicable
Disposal of the ETP sludge Not applicable
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38.Hazardous Waste Details

Serial - A c
Number Description Cat UoM Existing | Proposed Total Method of Disposal
. Not Not Not Not Not .
1 i @y gpeliclels applicable | applicable | applicable | applicable | applicable i aplieslile
39.Stacks emission Details
Hleight Internal
Serial . . Fuel Used with from . Temp. of Exhaust
Section & units . Stack No. diameter
Number Quantity ground (m) Gases
level (m)
. . Not Not Not .
1 Not applicable Not applicable applicable | applicable | applicable Not applicable
40.Details of Fuel to be used
Serial A
Number Type of Fuel Existing Proposed Total
1 Not applicable Not applicable Not applicable Not applicable
41.Source of Fuel Not applicable
42 .Mode of Transportation of fuel to site [ Not applicable

Total RG area :

1240.00 Sq.

Mt.

Green area on Ground: 2274.70 Sq. Mt. and Green area on podium:

No of trees to be cut

NA

43.Green Belt

Number of trees to
be planted :

Required: 223 Nos. and Proposed on site: 320 Nos.

Development

List of proposed
native trees :

As mentioned below.

Timeline for
completion of
plantation :

Trees already planted on site

44 Number and list of trees species to be planted in the ground

Serial

Number Name of the plant

Common Name

Quantity

Characteristics & ecological
importance

1 Mimusops elengi

Bakul

75

Butterfly host plant having high Air
Pollution Index Tolerance (APIT)
tree, small white fragrant flowers.

2 Couroupita guianensis

cannonball

75

medicinal uses for the plant.

3 Swietenia mahagoni

Cuban mahogany

75

There has been some research into
the acaricidal effects of its leaves
and bark for control of the honey

bee pest.

Elaeocarpus
sphaericus

Rudraki

50

Fruits have properties such as
sedative, hypnotic, tranquillizing,
anti-convulsive, anti-epileptic and
anti-hypertensive properties, used

in the treatment of epilepsy and
heart problems.

5 Alstonia scholaris

blackboard tree

25

It has proved a valuable remedy in
chronic diarrhoea and the
advanced stages of dysentery.

6 Purple bauhinia

Purple Orchid Tree

20

evergreen small tree or shrub up
to4 - 10 m tall and 2 m across
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45.Total quantity of plants on ground

46.Number and list of shrubs and bushes species to be planted in the podium RG:

Serial
Number

Name

C/C Distance

Area m2

1

1240.00

SEIAA-STATEMENT-0000001604
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Power
requirement:

47.Energy
Source of power MSEDCL
supply :
During Construction
Phase: (Demand 100 kVA

Load)

DG set as Power
back-up during
construction phase

as per requirement

During Operation

phase (Connected 3340 KW
load):

During Operation

phase (Demand 1176 KW

load):

Transformer:

630 KVA- 1 NO. & 1000 KVA -1 No.

DG set as Power
back-up during
operation phase:

1 No. of 140 kVA DG

Fuel used: HSD
Details of high
tension line passing NA

through the plot if
any:

48.Energy saving by non-conventional method:

Reduction in consumption by using Energy Saving Measure:
1. Use of LED lamps for common area (Landscape)
2. Stair-case, Lift lobby, Passage parking Lightings

49.Detail calculations & % of saving:

Serial . .
Number Energy Conservation Measures Saving %
1 AVERAGE ANNUAL ENERGY SAVINGS
2 SAVINGS ON ONLY SOLAR PANELS
3 ADDITIONAL AVERAGE ANNUAL ENERGY SAVINGS
WITH SOLAR WATER HEATING
50.Details of pollution control Systems
Source Existing pollution control system Proposed to be installed
Not . .
applicable Not applicable Not applicable

Budgetary allocation
(Capital cost and
O&M cost):

Capital cost:

O & M cost:

51.Environmental Management plan Budgetary Allocation

a) Construction phase (with Break-up):

Serial Attributes Parameter Total Cost per annum (Rs. In Lacs)
Number
1 PPE 5.00
2 Site Sanitation Facility 4.00
3 Drinking water facility 2.00
4 Solid Waste 250
Management
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Safety railing,
platform, ladder, hoist, 6.00
Cranes etc.
House keeping 2.00
Health Check 1.00
Environmental
Monitoring Lod
Anti-rusting coating on 500

foundation steel bars
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b) Operation Phase (with Break-up):

Serial Component Description Capital cost Rs. In Operational and Maintenance
Number p p Lacs cost (Rs. in Lacs/yr)
1 Rain water Harvesting 21.00 0.84
9 Sewage Treatment 45.00 3.00
Plant
3 Solid Waste 4.00 0.40
Management
4 Landscaping 15.00 0.50

51.Storage of chemicals (inflamable/explosive/hazardous/toxic

substances)
Maximum
Quantity
Storage i Consumption
Description Status Location Capacity SI0Eaas / Month in D O s Of.
q at any Supply |transportation
in MT . MT
point of
time in
MT
. Not . Not Not . Not .
Not applicable applicable Not applicable applicable | applicable Not applicable applicable Not applicable

52.Any Other Information

No Information Available

53.Traffic Management

Nos. of the junction
to the main road &

Parking details:

basement:

design of 2
confluence:
Number and area of NA

Number and area of
podia:

1 podium and area 3375 Sq. Mt.

Total Parking area:

4139.00 Sq. Mt.

Area per car:

12.50 Sq. Mt.

Area per car:

12.50 Sq. Mt.

Number of 2-
Wheelers as
approved by
competent
authority:

Scooter Required: 387 Nos. and Scooter Proposed: 387 Nos. ; Cycle
Required: 350 Nos. and Cycle Proposed: 350 Nos.

Number of 4-
Wheelers as
approved by
competent
authority:

Required: 230 Nos. and Proposed: 230 Nos.

Public Transport:

Width of all Internal
roads (m):

7.5 & 12 Meters
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CRZ/ RRZ clearance

obtain, if any: S
Distance from

Protected Areas /
Critically Polluted NA

areas / Eco-sensitive
areas/ inter-State
boundaries

Category as per
schedule of EIA 8 (a) B2
Notification sheet

Court cases pending

if any AL
Other Relevant

. NA
Informations
Have you previously
submitted No

Application online
on MOEF Website.

Date of online
submission

DISCUSSION HISTORY

dated 22-01-2020)

Minutes Number: SEAC-MINUTES-0000005315 (Meeting Title: 102 SEAC-3 meeting day 01 Meeting Number: 102

Brief Information of the project by SEAC
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PP had submitted application for prior Environmental clearance for total plot area of 26000 m2,
FSI area of 24940.54 m2, Non FSI area of 21628.67 m2 and total BUA of 46,569.21 m2.

The building configuration of the proposal is as below:

1 Building A Stilt on ground floor + stilt podium + 12 upper Floors + 24 Flats Height 36.00
m

2 Building B Stilt on ground floor + stilt podium + 12 upper Floors + 24 Flats Height 36.00
m

3 Building C Stilt on ground floor + stilt podium + 12 upper Floors + 24 Flats Height 36.00
m

4 Building D Stilt on ground floor + 12 Floors + 24 Flats Height 36.00 m
5 Building E Stilt on ground floor + 12 Floors + 24 Flats Height 36.00 m

6 Building F Stilt on ground floor + 12 Floors + 70 Flats Height 39.20
m

PP informed that the total constructed area on site is: 44841.72 m?2 till date.

SEAC DECISION

The Committee noted that PP has NOT applied within the within the stipulated amenity period as
per the MoEF&CC Notification dated 14/03/2017 and 8/03/2018.

The Committee decided to refer the proposal to SEIAA for further needful action.

Specific Conditions by SEAC:

FINAL REMARKS

Minutes Number: SEIAA-MINUTES-0000003163 (Meeting Title: 195 th Meeting of SEIAA Meeting Number: 195
dated 14-03-2020)

Brief Information of the project by SEAC
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PP had submitted application for prior Environmental clearance for total plot area of 26000 m2,
FSI area of 24940.54 m2, Non FSI area of 21628.67 m2 and total BUA of 46,569.21 m2.

The building configuration of the proposal is as below:

1 Building A Stilt on ground floor + stilt podium + 12 upper Floors + 24 Flats Height 36.00
m

2 Building B Stilt on ground floor + stilt podium + 12 upper Floors + 24 Flats Height 36.00
m

3 Building C Stilt on ground floor + stilt podium + 12 upper Floors + 24 Flats Height 36.00
m

4 Building D Stilt on ground floor + 12 Floors + 24 Flats Height 36.00 m
5 Building E Stilt on ground floor + 12 Floors + 24 Flats Height 36.00 m

6 Building F Stilt on ground floor + 12 Floors + 70 Flats Height 39.20
m

PP informed that the total constructed area on site is: 44841.72 m?2 till date.

SEAC DECISION

The Committee noted that PP has NOT applied within the within the stipulated amenity period as
per the MoEF&CC Notification dated 14/03/2017 and 8/03/2018.

The Committee decided to refer the proposal to SEIAA for further needful action.

Specific Conditions by SEAC:

SEIAA DECISION

As PP was absent, SEIAA decided to defer the proposal.

Specific Conditions by SEIAA:

FINAL REMARKS

SEIAA have decided to defer the proposal till PP submits the additional information as per above conditions within 30
days
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ANNEXURE-A-4
REPORTABLE

IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

CIVIL APPEAL NO. 10854 OF 2016

M/S. GOEL GANGA DEVELOPERS
INDIA PVT. LTD. ... Appellant (s)
Versus

UNION OF INDIA THROUGH SECRETARY

MINISTRY OF ENVIRONMENT

AND FORESTS & ORS. ...Respondent(s)
With

CIVIL APPEAL NO. 10901 OF 2016

CIVIL APPEAL NO. 5157-5158 OF 2018

JUDGMENT

Deepak Gupta, J.

Applications for intervention/impleadment are allowed.
Application for amendment of grounds of appeal in Civil Appeal

No.10854 of 2016 allowed.

Signature-Not Verified

|g|l§ﬂ'g ‘e by
SANJAY KUMAR
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2. These matters are being decided by one judgment since they
all arise out of one original application filed by Shri Tanaji
Balasaheb Gambhire (hereinafter referred to as ‘the original
applicant’) before the National Green Tribunal (‘the NGT’ for short)

being Application No. 184 of 2015.

3. The original applicant filed an application before the NGT
claiming that the project proponent i.e. M/s. Goel Ganga Developers
India Pvt. Ltd., had raised construction in violation of the
Environmental Clearance (‘EC’ for short) granted for the project and
also in violation of the various municipal laws. It was prayed that
the illegal structures be demolished; the State Level Environment
Impact Assessment Authority (SEIAA) and the Maharashtra State
Pollution Control Board be directed to initiate appropriate action
against the project proponent for violation of the Environment
Impact Assessment (EIA) Notification, 2006; the Union of India be
directed to take action against the SEIAA; and lastly it was prayed
that the project proponent be directed to pay/deposit a heavy

amount of compensation in the environment relief fund. The NGT



vide its order dated 27.09.2016 allowed the application in the

following terms:

“54. For the aforesaid reasons, the Applicant succeeds in
his legal pursuit to challenge the noncompliance of EC
conditions by the Respondent-9 and obtain certain
directions. Hence the Application is allowed and we issue
following directions:

1. The Respondent No.9-PP shall pay environmental
compensation cost of Rs. 100 crores or 5% (Five percent)
of the total cost of project to be assessed by SEAC
whichever is less for restoration and restitution of
environment damages and degradation caused by the
project proponent by carrying out the construction
activities without the necessary prior environmental
clearance within a period of one month. In addition to
this, it shall also pay a sum of Rs. 5 crores for
contravening mandatory provision of several
Environmental Laws in carrying out the construction
activities in addition to and exceeding limit of the
available environment clearance and for not obtaining
the consent from the Board.

2. In view of our finding that there has been manifest,
deliberate or otherwise suppression of facts of illegality in
the project activity of Respondent No. 9-PP by the officer
of PMC, we impose fine of Rs. 5 Lakhs upon the PMC
and direct Commissioner PMC to take appropriate action
against the erring officers. The amount of Rs. 5 Lakh
shall be paid within one month.

3. We direct the Chief Secretary, State of Maharashtra and
the competent authority to take notice of the conduct of
the officers concerned who have misled the Department
of Environment in the matter relating to interpretation of
F.S.I and BUA in terms of which order dated 31st May,
2016 has been issued in particular the Principal
Secretary, Department of Environment who has authored
the order dated 31st May, 2016.

4. PMC, DoE and SEIAA are directed to pay cost of Rs. 1
lakh each to the Applicant within 4 weeks.”
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4. Aggrieved by the aforesaid order of the NGT, the project
proponent filed Civil Appeal No. 10854 of 2016. The Pune
Municipal Corporation (PMC’ for short) also challenged the said
order in so far as it adversely affects the PMC by filing Civil Appeal

No. 10901 of 2016.

5. Review application being Application No. 35 of 2016 was filed
by the original applicant before the NGT. This application was
partly allowed on 08.01.2018 and direction No. 1 in the original

order dated 27.09.2016 was modified and substituted as under:

“l. The Respondent No.9-PP shall pay environmental
compensation cost of Rs.190 crores or 5% (Five percent) of
the total cost of project to be assessed by SEAC, whichever is
more, for restoration and restitution of environment damage
and degradation caused by the project proponent by carrying
out the construction activities without the necessary prior
environmental clearance within a period of one month. In
addition to this, it shall also pay a sum of Rs. 5 crores for
contravening mandatory provision of several Environment
Laws in carrying out the construction activities in addition to
and exceeding limit of the available environment clearance
and for not obtaining the consent from the Board.”

6. Thereafter, the project proponent filed I.A. No. 8000 of 2018

for permission to amend its appeal permitting it to challenge the



order passed in review application dated 08.01.2018, which we

have allowed.

7. Appeal being Diary No. 3911 of 2018 was filed by the original
applicant challenging the original order dated 27.09.2016 as well as
the order dated 08.01.2018 passed in review application praying
that demolition of the illegal structures be ordered and the

compensation be enhanced to Rs.500 crores.

The Factual Matrix

8. The facts briefly stated are that the project proponent
purchased 79,100 sq. mtrs. or 7.91 hectare of land comprised in six
Survey Nos. 35, 36, 37, 38 39 and 40 in Vadgaon, Pune. These
survey numbers were amalgamated in accordance with the rules
and the plot became one plot of 79,100 sq. mtrs. From the
documents placed on record it is apparent that as per the
Development Control Plan for the city of Pune, 3 roads of the width
of 36 mtrs., 30 mtrs. and 18 mtrs. bisected this plot into two which
for the sake of convenience were referred to as Plot No. 1 and Plot

No. 2. As per the Development Plan, there are certain statutory
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reservations in addition to the roads and some land has to be left
out or reserved for schools, cultural centres, open areas etc.. The
remaining area is referred to as the ‘Balance Plot Area’ which in this
case works out to 46,993.79 sq. mtrs.. Out of this ‘Balance Plot
Area’ 15% is to be reserved for amenity space and another 10% area
is to be compulsorily left out as open space leaving ‘Net Plot Area’ of
41,455.21 sq. mtrs.. Prima facie these calculations do not appear
to be correct. However, this will not impact the merits of the case.
Be that as it may, the undisputed fact is that FSI has to be
calculated on the ‘Net Plot Area’. We may, at this stage, point out
that the aforesaid figures are based on the written submissions
submitted on behalf of the Union of India by the learned Additional
Solicitor General and these figures have not been disputed

before us.

9. On 12.03.2007, the project proponent applied for sanction of
lay out and building proposal plan on an area of 15,141.70 sq.
mtrs., originally depicted as Plot No. 3 and the sanctioned FSI was
15313.16 sq. mtrs.. Thereafter, on 05.09.2007, revised lay out plan

was submitted for an area measuring 28,233.23 sq. mtrs. and the



sanctioned FSI was 39,526.54 sq. mtrs.. The project proponent
applied for EC for the project and in the proposal dated 27.06.2007,
he had shown that he would be erecting/constructing 12 buildings
having 552 flats, 50 shops and 34 offices. The 12 buildings were to
have stilts with basement and 11 floors. The total built up area was
indicated as 57,658.42 sq. mtrs.. The EC was granted to the
project proponent on 04.04.2008. Paras 2 and 3 of the

communication granting EC read as under:

“2.  The project proponent is proposing for construction of
group housing project at S.No.35 to 40, village Vadgaon
Budruk, Singhad Road, Pune, Maharashtra at a cost of Rs.
10,737.14 lakh. The project involves construction of 12
Building with Stilt, Basement plus 11 floors for 552 flats, 50
shops and 34 offices. The total plot area is 79,100.00 sq. m.
Total built up area as indicated is 57,658.42 sq. m. Total
water requirement will be 745 KLD and 400 KLD of waste
water will be generated from the buildings which will be
treated in sewage treatment plant. The treated waste water
will be used for landscaping, DG set cooling and Horticulture
purpose. The solid waste generated from the buildings will
be 1500 Kg/day and disposed as per the MSW Rules, 2000.
The parking space is proposed for parking of 1072 cars.

“3.  The EAC after due consideration of the relevant
documents submitted by the project proponent and
additional clarifications furnished in response to its
observations have recommended the grant of environmental
clearance for the project mentioned above subject to
compliance with the EMP and other stipulated conditions.
Accordingly, the Ministry hereby accords necessary
environmental clearance for the project under category 8 (a)
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of EIA Notification 2006 subject to the strict compliance with
the specific and general conditions mentioned below:”

10. The EC was granted subject to certain conditions. We may

refer to certain relevant conditions which read as under:

“PART A- SPECIFIC CONDITIONS
I. Construction Phase
XXX XXX XXX

V. Permission to draw and use ground water for
construction work shall be obtained from competent
authority prior to construction/operation of the project.”

“5. In the case of any change(s) in the scope of the project,
the project would require a fresh appraisal by this Ministry.”

Concept of ‘Built up Area’ under the notification dated
14.09.2006:

11. It is not disputed that the EC was granted for built up area of
57,658.42 sq. mtrs.. The main dispute is with regard to the
interpretation of the term ‘built-up area’. The case of the project
proponent is that the term ‘built up area’ is synonymous with ‘Floor
Space Index’ or FSI and that the constructed area, which is
exempted from FSI area or is a non-FSI area is not a part of the

‘built up area’. On the other hand, the submission made by the



original applicant as well as by the learned Additional Solicitor
General appearing for the Ministry of Environment, Forest and
Climate Change is that the built up area will cover all constructed
area and the concept of FSI area or non-FSI area is totally alien to
environmental laws. Learned senior counsel for the project
proponent has drawn our attention to the Development Control
Rules for Pune Municipal Corporation, Pune, 1982 (‘DCR’ for short).
Under the DCR, no building can be constructed without grant of
building permission/commencement certificate by the Pune
Municipal Corporation. There is a detailed procedure for obtaining
the building permission/commencement certificate wherein lay out
plans, building plans etc. have to be submitted. The main
emphasis was on Rule 2.13 of the DCR, which defines built up area

as follows:-

“2.13 Built-up Area — Area covered immediately above the
plinth level by the building or external area of any upper
floor whichever is more excepting the areas covered by Rule
No. 15.4.2.7

Rule 2.39 defines Floor Area Ratio as follows:-

“2.39 Floor Area Ratio (F.A.R.) - The quotient obtained by
dividing the total covered area (plinth area) on all floors
excluding exempted areas as given in Rule No. 15.4.2 by the
area of the plot.
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F.A.R. = Total covered area on all floors
Plot Area

NOTE - The term F.A.R. is synonymous with Floor Space
Index (F.S.1.)”

Strong reliance is placed on Rule 15.4.2 which reads as under:-

“15.4.2 In addition to Rule No. 15.4.1.1 (a) (b) and (c) and
17.7.3 the following shall not be included in covered area or
F.A.R. and Built-up Area calculations.”

(a) A basement or cellar space under a building
constructed on stilts and used as parking space, and
air-conditioning plant rooms used as accessory to the
principal use;

(b) Electric cabin or substation, watchman’s booth of
maximum size of 1.6 sq.m. with minimum width or
diameter of 1.2 m, pump house, garage shaft, space
required for location of fire hydrants, electric fittings
and water tanks;

(c) Projections as specifically exempted under these
rules.
(d) Stair case room and/or lift rooms above the top most

storey, architectural features, chimneys, elevated
tanks of dimensions as permissible under these rules.

Note: The shaft provided for lift shall be taken for covered
area calculations only on one floor upto the minimum
required as per these rules.

(e) One room admeasuring 2m x 3m on the ground floor
of co-operative housing societies or apartment
owners/co-operative societies buildings and other
multistoreyed building as office-cum-letter box room.

10
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i) Rockery, well and well structures, plant, nursery,
water-pool, swimming pool, (if uncovered) platform
round a tree, tank fountain, bench, chabutra with
open top and unenclosed sides by walls, ramps,
compound wall, gate, slide, swing, overhead water
tank on top buildings;

(g) Deleted.

(h) Sanitary block subject to provision of rules no. 15.4.1
(a) and Built-up area not more than 4 sq. m.”

12. The contention of learned senior counsel appearing for the
project proponent is that while calculating the built up area the
constructions mentioned in Rules 15.4.1.1 (a), (b) and (c) and Rule
17.7.3 in addition to the areas specifically exempted under Rule
15.4.2 are to be excluded. He submits that if the built up area is
calculated in accordance with the DCR then the project proponent
has till date not constructed the built up area of 57,658.42 sq.
mtrs., which it was permitted to construct under the EC granted to
it on 04.04.2008. On the other hand, the stand of the Union of
India and the original applicant is that built up area means all area
which is covered regardless of the area being FSI or non FSI in
terms of the EIA Notification of 2006. The Building/Construction
projects are covered by Item No. 8 of the Schedule to the EIA

Notification dated 14.09.2006. Construction of a project which is
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covered under the schedule can be commenced only after obtaining
EC in terms of Para 2 of the said notification. The schedule itself
categorises the various projects and activities into two categories
being ‘Category A’ and ‘Category B’. ‘Category A’ projects require
clearance by the Central Government in the Ministry of
Environment, Forest and Climate Change on the recommendation
of the Expert Appraisal Committee to be constituted by the Central
Government whereas those activities which form ‘Category B’ of the
schedule including modernization and expansion of such projects
require EC from the State/Union Territory Environment Impact
Assessment Authority (SEIAA) and such authority is required to
base its decision on the recommendation of the State/Union
Territory Level Expert Appraisal Committee (SEAC). There is
further division of ‘Category B’ into B1 and B2. B1 projects require
Environmental Impact Assessment (EIA) report to be prepared and
scoping to be done whereas B2 projects do not require any
Environmental Impact Assessment report. Item No. 8 of the

Schedule, with which we are concerned, reads as follows:

(1) |(2) (3) | (4) | (5)
8 Building/Construction projects/Area
Development projects and Townships
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8(a) Building and >20000 sq. | #(built up area
Construction mtrs. And | for covered
projects <1,50,000 sq. | construction;

mtrs. Of built- | in the case of

up area# facilities open
to the sky, it
will be the
activity area)

8(b) | Townships Covering an | **All projects
and Area area >50 ha |under Item
Development and or built | 8(b) shall be
projects up area | appraised as

>1,50,000 sq. | Category B1.
mtrs. ++

13. From a bare perusal of the two hash tags (#) in Column 4 and
S of Item 8(a), it is apparent that what is shown under Column 5 is
actually a continuation of Column 4 and basically it describes or
defines ‘built up area’ to mean covered construction and if the
facilities are open to the sky, it will be taken to be the activity area.
This by itself clearly shows that under the notification of 2006, all
constructed area, which is covered and not open to the sky has to

be treated as ‘built up area’. There is no exception for non-FSI area.

14. Indeed, the concept of FSI or non-FSI has no concern or
connection with grant of EC. The same may be relevant for the
purposes of building plans under municipal laws and regulations

but it has no linkage or connectivity with the grant of EC. When EC
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is to be granted, the authority which has to grant such clearance is
only required to ensure that the project does not violate
environmental norms. While projects and activities, as mentioned
in the notification, may be allowed to go on, the authority while
granting permission should ensure that the adverse impact on the
environment is kept to the minimum. Therefore, the authority
granting EC may lay down conditions which the project proponent
must comply with. While doing so, such authority is not concerned
whether the area to be constructed is FSI area or non-FSI area.
Both will have an equally deleterious effect on the environment.
Construction implies usage of a lot of materials like sand, gravel,
steel, glass, marble etc., all of which will impact the environment.
Merely because under the municipal laws some of this construction
is excluded while calculating the FSI is no ground to exclude it
while granting the EC. Therefore, when EC is granted for a
particular construction it includes both FSI and non-FSI areas. As
far as environmental laws are concerned, all covered construction,
which is not open to the sky is to be treated as built up area in

terms of the EIA Notification dated 14.09.2006.



15

Notification of 04.04.2011

15. Our attention has been drawn to the notification dated
04.04.2011 issued by the Ministry of Environment and Forests. By
means of this notification, the words of Column 5 against Item 8(a)

have been replaced and substituted as under:

“The built up area for the purpose of this Notification is
defined as “the built up or covered area on all the floors put
together including basement(s) and other service areas,

which are proposed in the building/construction projects”.”
This notification clearly defines built up area as all constructed area

including basement and service areas without any exception.

16. Learned senior counsel appearing for the project proponent
has submitted that this notification is only prospective in nature
and, therefore, will not affect the notification of 2006. On the other
hand, it has been submitted by the original applicant that this is
only a clarificatory notification and as such it will come into force
with effect from 2006. In our opinion, it is not at all necessary to
decide whether this notification is clarificatory or is in substitution
of the original notification of 2006. We say this because as held by
us above, there is no ambiguity with regard to the definition of ‘built

up area’ even under the notification of 2006 and it covers all
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constructed area not open to the sky. The notification of 2011 only
provides that the built up area or covered area shall be the area of
all floors put together including basement(s) and other service
areas. We may again re-emphasize that this definition also is in
consonance with the concept of grant of EC for construction as
explained above and it is obvious that the concept of FSI or non-FSI
area is alien to environmental laws.

Clarification dated 07.07.2017

17. Strong reliance has been placed by the project proponent on
the office memorandum dated 07.07.2017 issued by Dr. Ashish
Kumar, Joint Director, Ministry of Environment, Forest and Climate

Change. The said office memorandum reads as follows:-

F.No. 22-35/2017-IA.I11
Government of India
Ministry of Environment, Forest and Climate Change

(Impact Assessment Division)
kkkkkk

Indira Paryavaran Bhawan
Jor Bag Road, Aliganj,
New Delhi-110 003

Dated 7th July, 2017

OFFICE MEMORANDUM

Sub: Clarification on the date of applicability of notification
S.0.(E) 695 dated 04.04.2011 issued by MoEF & CC defining
‘Built Up Area’ of the project
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The Ministry is in receipt of a reference dated 03.04.2017
from Confederation of Real Estate Developers Association of India
(CREDAI) seeking clarification on above mentioned subject. The
CREDAI has requested that the definition of Built Up Area (BUA)
given vide notification S.0.695(E) dated 04.04.2011 should have
prospective effect.

2. The matter has been examined in the Ministry. The BUA
defined in the notification S.0. 1533 (E) dated 14th September,
2006 mentions at Item 8 (a) columns 4 and 5 “built up area for
covered construction, in the case of facilities open to sky, it will be
the activity area”.

3. The Ministry has further defined BUA vide its notification
S.0.695 (E) dated 04.04.2011 which reads as, “the built up or
covered area on all the floors put together including its basement
and other service areas, which are proposed in the building or
construction project.”

4. The definition provided in the Ministry’s notification will
have its effect from the prospective date of the notification only.
The projects which are not covered in the period of above
notifications should be assessed as per the definition of built up
area provided in the building bye-laws or Development Control
Regulation (DCR) of the local authorities in the States.

S. This issues with approval of Competent Authority.

Sd/-
(Dr. Ashish Kumar)
Joint Director
Ph:011-24695474
Email:ashish.k@nic.in
All States/UTs/SIEAAs/MoEF & CC Divisions

It is urged on the basis of the aforesaid memorandum that prior to
the notification dated 04.04.2011, the built up area had to be
calculated and assessed as per the building bye-laws or the
Development Control Regulations of the local authorities in the

States. On behalf of the original applicant it has been urged that
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this memorandum is meaningless and that it has been issued when
the matter was pending before the NGT, at the instance of one of
the Directors of the project proponent, Shri Atul Goel, who was
Joint Secretary of Confederation of Real Estate Developers

Association of India (CREDAI), Pune.

18. Without going into this aspect of the matter, we are clearly of
the view that such an office memorandum could not and should not
have been issued. The notification dated 14.09.2006 is a statutory
notification issued in terms of Rule 5(3) of the Environment
(Protection) Rules, 1986 which provides that before such a
notification is issued the Central Government has to give notice of
its intention of issuing a notification and objections to the same are
invited. No doubt the Central Government is empowered in public
interest to dispense with the requirement of notice but this
obviously has to be done in exceptional cases. The notification
dated 14.09.2006 was issued by the Central Government and
published in the gazette after inviting objections from the public.
The first clarification with regard to this notification was issued on

04.04.2011 to which we have adverted above. These two decisions
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of the Central Government which were notified as per the provisions
of law could not have been set at naught by the Joint Director even
if it was issued with the approval of a higher authority. We are of
the view that since such decision has not been notified in the
gazette the statutory notification dated 14.09.2006 and its
subsequent clarification dated 04.04.2011 could not have been

virtually set aside by this office memorandum.

19. We are also of the view that the so called office memorandum
is not at all clarificatory in nature. As held by us above the
notification of 2006 with regard to ‘built up area’ was absolutely
clear and needed no clarification. We fail to understand how the
concept of built up area as understood in the building bye-laws or
DCR could be introduced into the notification of 2006 by this office
memorandum which virtually made the notification of 2006 totally
redundant. Therefore, we quash the office memorandum dated
07.07.2017.

20. This is not the first time that we have noticed such
clarificatory communications being issued by the officials of the

Ministry of Environment, Forest and Climate Change, which
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virtually have the effect of nullifying the statutory provisions and
notifications. We have adverted to some of these communications
in our judgment in Common Cause vs. Union of India'. We
expect the officials of the Ministry of Environment, Forest and
Climate Change to take a stand which prevents the environment
and ecology from being damaged, rather than issuing clarifications
which actually help the project proponents to flout the law and

harm the environment.

21. In view of the above, we are clearly of the view that the EC
granted to the project proponent on 04.04.2008 was for
constructing a total built up area of 57,658.42 sq.mtrs. and this
would include all covered construction not open to the sky. No
artificial division on the basis of FSI and non-FSI area can be made.
Therefore, the NGT was fully justified in coming to the conclusion
that the construction raised by the project proponent was in total

violation of the EC granted to it.

1(2017) 9 SCC 499
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Environmental Clearance dated 20.11.2017

22. The project proponent has drawn our attention to the EC for
expansion of the project in question granted to it by the State Level
Environment Impact Assessment Authority (SEIAA) on 20.11.2017.
We may note that this clearance indicates that the existing
construction comprises of 738 flats and 115 shops which have been
completed, 69 flats and 2 shops which are under construction,
meaning thereby that 807 flats and 117 shops are already in
existence and in addition thereto 454 more flats and cultural centre
are sought to be constructed. This will take the total number of
flats to 1261 and number of shops to 117. We may also notice that
the SEIAA has laid down general conditions for pre-construction
phase and the first condition is as follows :-

“(1) This environmental clearance (EC) is issued for total
built up area of 147219.45 m? as approved by local planning
authority. It is noted that the total proposed construction
area is 147219.45 m? which includes the area of previous EC
(dated 04.04.2008) 57,658.42 m? and the proposed
expansion area of 89,561.03 sq.m. However the above area
of 147219.45 sq.m. is notional as the NON FSI area
component of the previous EC is not included in 1,47,219.45
m?2 After considering the NON FSI area of the previous EC
the total built up area becomes 1,81,230.94 m2. SEIAA has
also taken note of the clarification issued by MOEF and CC
vide office memorandum dated 7th July, 2017, stating the
definition of built up area will be assessed as per the
building bye-laws or DCR of the local authorities in the
states.”
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The aforementioned condition itself clearly shows that the non-FSI
area constructed by the project proponent under first EC of
04.04.2008 has not been taken into consideration. The project
proponent has raised construction in Plot No. 1 of an FSI area
measuring 48,424.66 sq. mtrs., and non-FSI area measuring
46,088.47 sq. mtrs.. Therefore, the total construction raised in Plot
No. 1 is 94,513.13 sq. mtrs.. In Plot No. 2 the construction raised
on an FSI area is 630.55 sq. mtrs. and on the non-FSI area is
4,858.57 sq. mtrs. and, therefore, the total construction already
raised in Plot No. 2 is 5,489.12 sq. mtrs.. The total construction
raised by the project proponent is 1,00,002.25 sq. mtrs. against the
built up area of 57,658.42 sq. mtrs. mentioned in the EC of

04.04.2008. This could not have been ignored by the SEIAA.

23. In case the total construction raised by the project proponent
is taken as 1,00,002.25 sq. mtrs. and if the area of the proposed
construction is added then the project will fall in B1 category and,
therefore, the SEIAA had no authority to grant EC by treating the

project as falling under Category B2. Furthermore, the EC dated



23

20.11.2017 is also illegal as the same has been granted on the
presumption of the order dated 31.05.2016 passed by the Principal
Secretary, Environment Department, State of Maharashtra holding
that the construction of 18 buildings instead of 12 buildings is
permissible. The EC completely lost sight of the fact that the order
dated 31.05.2016 was quashed and set aside by the NGT in its
order dated 27.09.2016. We may note that the official who passed
the order on 31.05.2016 was the same official, who held the office of
Member Secretary of SEIAA, which granted environmental clearance
on 20.11.2017. Therefore, the EC dated 20.11.2017 was beyond
the authority of SEIAA and was granted under a totally false

assumption and the same is therefore quashed and set aside.

Allegations made by the original applicant against various
officials

24. The NGT in its order dated 27.09.2016, has found that there
was suppression of facts by the officers of PMC. The NGT also
directed the Chief Secretary to the State of Maharashtra to take
notice of the conduct of the officers who were misleading the

Department of Environment. Costs were imposed on the PMC,
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Department of Environment and the SEIAA. This has been

challenged before us by the PMC.

25. The original applicant both in his original application filed
before the NGT and in appeal filed before us as well as in other
proceedings has made serious allegations against individual officers
of the PMC as well as the SEIAA and specially the Principal
Secretary, Environment Department, Govt. of Maharashtra.
However, for reasons best known to the original applicant none of
these individuals has been made a party in personal capacity in
these proceedings. The law is well settled that no person can be
condemned unheard. It would, therefore, not be fair on our part, to
deal with allegations made against individuals who are not parties
to the petition and who have had no chance to reply to the
allegations levelled against them. Therefore, we refrain from
commenting on the conduct of the officials in their individual
capacity.

26. However, as far as their official capacity is concerned, we are
of the view that the NGT was fully justified in coming to the

conclusion that certain officials of PMC were going out of their way
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to help the project proponent and we, therefore, uphold the
directions given by the NGT in its order dated 27.09.2016 in this
regard. In view of what we have discussed above, it is more than
apparent that despite notifications of 2006 and 2011 being clear
and unambiguous, the officials of PMC have given an interpretation
which was tailor-made to suit the project proponent. This was
being done even before the clarification of 07.07.2017 was issued.
This clearly indicates that some officials of the PMC were espousing

the case of the project proponent at the cost of the environment.

27. We may also observe that prima facie we are of the view that
the Principal Secretary, Environment Department, Govt. of
Maharashtra has not acted in a fair and transparent manner. The
allegations made by the original applicant cannot be lightly brushed
aside. In the original order dated 27.09.2016, the NGT held as
follows :-

“42. From the extracted portion of the order dated 31st May,
2016 of Principal Secretary, Environment Department, it is
seen that he has declared construction of 18 buildings on
the site instead of 12 buildings is permissible which,
according to him, only a changes on configuration of
buildings. This opinion undoubtedly is based on his
erroneous conclusion that total BUA which is nothing but
F.S.I. consumed i.e. 48617.14 sq.mts which is within the EC
limit as against the actual construction activity which has
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exceeded over 100000 sq.mtrs BUA. Hence we set aside that
order/communication dated 31st May, 2016.”

The official holding the post of Principal Secretary must have been
aware of these directions because he was a party to the proceedings
before the NGT. Despite that, while granting fresh EC on
20.11.2017, this official noticed that reference to the Environment
Department for verification of files was withdrawn vide letter dated
31.05.2016 and the matter has been considered afresh. When the
letter dated 31.05.2016 had been quashed the obvious result would
be that action had to be taken in accordance with the earlier
directions in the 27t meeting of SEAC III (Non-MMR) held from 10tk
to 13th March, 2015 and the 87t meeting of SEIAA held on 10t to
12th August, 2015. This was not done. His actions need to be
looked into and, therefore, we uphold the direction given by the
NGT directing the Chief Secretary to the State of Maharashtra to
take notice of the conduct of the concerned officers. We further
direct the Chief Secretary to file detailed report in respect of the
conduct of the then Principal Secretary, Department of
Environment to the NGT within 3 months which will thereafter pass

appropriate directions in the matter.
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Challenge to the order dated 08.01.2018 passed in Review
Application No.35 of 2016:

28. This order has been challenged both by the project proponent
by amending the appeal and by the original applicant by filing a

separate appeal.

29. Section 19(4)(f) of the National Green Tribunal Act, 2010
provides that the Tribunal shall have the same powers as are vested
in Civil Courts while trying a suit in respect of matters relating to
review of its decisions. Therefore, the power of review vested with
the NGT is akin to the power vested with the Civil Court. As such,
the principles which govern the exercise of review jurisdiction before

a Civil Court will apply with equal force to the NGT.

30. Rule 22(2) of the National Green Tribunal (Practices and
Procedure) Rules, 2011 provides that a review application shall
ordinarily be heard by the Tribunal at the same place of sitting
which has passed the order unless the Chairperson may, for
reasons to be recorded in writing, direct it to be heard by the

Tribunal sitting at any other place. Sub-rule(3) of Rule 22 provides
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that ordinarily review application shall be disposed of by

circulation.

31. Since the powers of review which the NGT exercises are akin to
those of a Civil Court it would be pertinent to refer to relevant
portions of Order XLVII of Civil Procedure Code, 1908, which

read as follows:-

“1l. Application for review of judgment.- (1) Any person
considering himself aggrieved—

(a) by a decree or order from which an appeal is allowed,
but from which no appeal has been preferred,

(b) by a decree or order from which no appeal is allowed, or

(c) by a decision on a reference from a Court of Small
Causes,

and who, from the discovery of new and important matter
or evidence which, after the exercise of due diligence was
not within his knowledge or could not be produced by him
at the time when the decree was passed or order made, or
on account of some mistake or error apparent on the face
of the record, or for any other sufficient reason, desires to
obtain a review of the decree passed or order made against
him, may apply for a review of judgment to the Court which
passed the decree or made the order.

(2) A party who is not appealing from a decree or order may
apply for a review of judgment notwithstanding the
pendency of an appeal by some other party except where
the ground of such appeal is common to the applicant and
the appellant, or when, being respondent, he can present
to the Appellate Court the case on which he applies for the
review.
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5. Application for review in court consisting of two or
more Judges.- Where the Judge or Judges, or any one of
the Judges, who passed the decree or made the order, a
review of which is applied for, continues or continue
attached to the court at the time when the application for a
review is presented, and is not or are not precluded by
absence or other cause for a period of six months next after
the application from considering the decree or order to
which the application refers, such Judge or Judges or any
of them shall hear the application, and no other Judge or
Judges of the Court shall hear the same.”

32. The project proponent has urged various grounds to challenge
the order passed in the review application. The first ground is that
whereas the original order was passed by a Bench comprising of Dr.
Justice Jawad Rahim and Dr. Ajay A. Deshpande, the review
application was heard and decided by a Bench comprising of
Justice U.D. Salvi and Dr. Nagin Nanda. It has been urged that Dr.
Justice Jawad Rahim continues to be a Judicial Member of the NGT
and, in fact, was sitting in the Western Bench at Pune on
08.01.2018 when the impugned judgment in review was
pronounced by the NGT.

33. We are clearly of the view that a review petition should
normally be heard by the same Bench which originally decided the

matter. A review petition should not be heard by any other Bench
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unless it is impossible or totally impracticable for the earlier Bench
to hear the matter. In a review petition, like in the present case,
where the review petitioner contends that certain arguments raised
by him have not been considered then it is only the judges who
originally heard the matter who can decide whether such point was
urged or not. In the present case the review application was based
mainly on the contention that the affidavit dated 18.05.2016 was

not taken into consideration by the Bench.

34. It is well known that parties raise various contentions in their
pleadings or in their evidence. On many occasions when arguments
are heard many of the pleas are not urged. Any judicial authority
including the NGT which is presided over by a judicial member who
may be a retired judge of this Court or of a High Court is expected
to deal with all contentions raised before it. There is a presumption
that judicial authorities must have dealt with all the contentions
raised before them. If a party urges that some of the contentions
urged by it have not been taken into consideration then it has to file

a review application and it is but obvious that such review
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application should be heard by the same Bench which had

originally heard the matter.

35. Sub-rule (3) of Rule 22 of the National Green Tribunal
(Practices and Procedure) Rules, 2011 clearly lays down that a
review application shall be disposed of by circulation. If the review
application is to be disposed of by circulation then there is no
problem in the matter being circulated before the very same Bench
which had earlier heard the matter. This can be done even at a
place which may be different from the original place of hearing. It is
only if the Bench decides to give oral hearing in the review
application and notice is issued to the opposite party that sub-
rule(2) of Rule 22 will come into operation. According to sub-rule(2)
the matter should ordinarily be heard at the same place of sitting
where it was originally decided. However, this is not a mandatory
direction because sub-rule(2) itself contemplates that the matter
shall ‘ordinarily’ be heard at the same place. In tribunals like the
NGT where members may be transferred from one Bench to another
or may be attending a Bench on circuit then problems can

sometimes arise. These issues can be easily resolved by resorting to
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the latest technology and if necessary the arguments in such cases
can be heard by video conferencing. The normal rule that the same
Bench should hear the review application should not be disturbed
unless it is virtually impossible for the original Bench to hear the
matter or the members of the Bench themselves opt not to hear

the matter.

36. In this behalf, we must remind ourselves that the power of
review is a power to be sparingly used. As pithily put by Justice
V.R. Krishna Iyer, J., “A plea for review, unless the first judicial
view is manifestly distorted, is like asking for the moon”2. The
power of review is not like appellate power. It is to be exercised only
when there is an error apparent on the face of the record.
Therefore, judicial discipline requires that a review application
should be heard by the same Bench. Otherwise, it will become an
intra court appeal to another Bench before the same court or
tribunal. This would totally undermine judicial discipline and

judicial consistency.

2 (1980) 2 SCC 167
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37. We may refer to the judgment of this Court in Malthesh
Gudda Pooja vs. State of Karnataka and Ors. 3. In that case a
writ appeal was disposed of by a Division Bench comprising of Hon.
V. Gopala Gowda and L. Narayana Swamy, JJ., at the Dharwad
Circuit Bench of the Karnataka High Court. Thereafter, a review
petition was filed before a Bench comprising of Hon. K. Sreedhar
Rao and Ravi Malimath, JJ.. An objection was raised that the
review petition should be heard by the same judges who had
originally heard the matter but this objection was overruled and
the review petition was allowed and the appeal was ordered to be
listed afresh before the Division Bench. This appeal was listed
before the Dharwad Circuit Bench consisting of Hon. D.V.
Shailendra Kumar and N. Ananda, JJ.. This Bench held that the
order of review passed was a nullity since the judges who had
heard the review should not have heard the same especially when
the judges of the original Bench were available. The matter came
to this Court and this Court after referring to Order XLVII Rule 5
of CPC and Rule 5 of High Court of Karnataka Rules, 1959 and

taking note of the fact that the Chief Justice of the Karnataka High

3 (2011) 15 SCC 330
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roster held as follows :-

“18. Order 47 Rule 5 of the Code and Chapter 3 Rule S of
the High Court Rules require, and in fact mandate that if the
Judges who made the order in regard to which review is
sought continue to be the Judges of the Court, they should
hear the application for review and not any other Judges
unless precluded by death, retirement or absence from the
Court for a period of six months from the date of the
application. An application for review is not an appeal or a
revision to a superior court but a request to the same court
to recall or reconsider its decision on the limited grounds
prescribed for review. The reason for requiring the same
Judges to hear the application for review is simple. Judges
who decided the matter would have heard it at length,
applied their mind and would know best, the facts and legal
position in the context of which the decision was rendered.
They will be able to appreciate the point in issue, when the
grounds for review are raised. If the matter should go before
another Bench, the Judges constituting that Bench will be
looking at the matter for the first time and will have to
familiarise themselves about the entire case to know whether
the grounds for review exist. Further, when it goes before
some other Bench, there is always a chance that the
members of the new Bench may be influenced by their own
perspectives, which need not necessarily be that of the
Bench which decided the case.

19. Benjamin Cardozo’s celebrated statement in The Nature
of Judicial Process, (pp. 12-13) is relevant in this context:

“There is in each of us a stream of tendency, whether you
choose to call it philosophy or not, which gives coherence to
thought and action. Judges cannot escape that current any
more than other mortals. All their lives, forces which they do
not recognise and cannot name, have been tugging at them—
inherited instincts, traditional beliefs, acquired convictions;
... In this mental background every problem finds its setting.
We may try to see things as objectively as we please.
Nonetheless, we can never see them with any eye except our

”»

own.

20. Necessarily therefore, when a Bench other than the
Bench which rendered the judgment, is required to consider

34

Court had passed an order that the review petition be listed as per



35

an application for review, there is every likelihood of some
tendency on the part of a different Bench to look at the
matter slightly differently from the manner in which the
authors of the judgment looked at it. Therefore the rule of
consistency and finality of decisions, makes it necessary that
subject to circumstances which may make it impossible or
impractical for the original Bench to hear it, the review
applications should be considered by the Judge or Judges
who heard and decided the matter or if one of them is not
available, at least by a Bench consisting of the other Judge.
It is only where both Judges are not available (due to the
reasons mentioned above) the applications for review will
have to be placed before some other Bench as there is no
alternative. But when the Judges or at least one of them,
who rendered the judgment, continues to be members or
member of the court and available to perform normal duties,
all efforts should be made to place it before them. The said
requirement should not be routinely dispensed with.”

38. A perusal of the above judgment leaves no manner of doubt
that this Court has held that in terms of Order XLVII Rule 5 of CPC,
a review should normally be heard by the same Bench which
passed the original order. We may reiterate the reasons given by

this Court. These are :-

1) The judges who heard the matter originally have applied their
mind and would know best the facts and legal position;

2) They will be in the best position to appreciate the matter in
issue when a review is filed;

3) If the matter goes before another Bench that Bench will have

to virtually hear the matter afresh;
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4)  Most importantly, when the matter goes to a new Bench the
members of the new Bench may go by their own perspective and
philosophy which may be totally different to that of the Bench
which originally heard the matter.

We may again re-emphasize that judicial discipline, judicial
traditions and consistency in pronouncements require that the
Bench which heard the matter originally should hear the review
petition unless it is virtually impractical for the original Bench to
hear the matter, or where the members of the original

Bench recuse.

39. Another ground raised is that the statutory appeal was already
pending in this Court against the original order when the review
application was taken up for hearing. It is contended, on the basis
of Order XLVII Rule 1(2) of CPC, that review application should not
have been taken up for hearing because the original applicant could
have before this Court taken up all the points which he had taken
in his review application. It is also contended that this is not a case
where there is an error apparent on record and as such the power

of review could not have been exercised. As far as the facts of this
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case are concerned we are clearly of the view that the original
applicant could have raised all issues which he raised in review
application even by filing a counter affidavit in the appeal filed by
the project proponent or by challenging the original order in this
Court as he has done now. In this context, once this Court was
seized of the matter and all issues were being urged, the NGT

should not have proceeded to hear the review application.

40. We may add that on 21.12.2016, the review application itself
was listed before the Bench of Dr. Justice Jawad Rahim and Dr.
Ajay A. Deshpande, which adjourned the matter to 25.01.2017 to
hear it regarding maintainability of the review application in view of
the statutory appeal provided under the National Green Tribunal
Act, 2010. However, the matter got listed before the other Bench
and on 25.07.2017, the said Bench considered this objection raised
by the project proponent in terms of Order XLVII Rule 1 of the CPC
and the Bench held as follows:

“Having perused the record, we find that the Appellant is
seeking quashing of the order of compensation in totality
and the Review Applicant is seeking enhancement of the
compensation granted by the Tribunal. We do not see any
commonality in the grounds resorted to by the Applicant and
Appellant in the said Appeal. Exception to Sub-clause 2 of
Order 47 Rule 1 of Code of Civil Procedure, therefore, does
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not come to the help of Respondent No.9. We are, therefore,

of the considered opinion that the Review Application is

maintainable. Plea of non-maintainability of the Review

Application is rejected.”
41. We are of the view that the aforesaid finding is incorrect. The
project proponent had not only challenged the original order of the
NGT on the ground that he had not violated the EC but also on the
ground that the damages awarded were highly excessive. Therefore,
the question that what should be the extent of damages was
specifically before this Court. We are therefore, clearly of the
opinion that the Bench hearing the review application erred in

holding that the review application was maintainable despite the

appeal pending before this Court.

42. We may also note that the Bench which heard the review has
rejected all other grounds of review mainly on the ground that there
is no error apparent on the face of the record but has only dealt
with the issue of enhancement of damages to be imposed on the
basis of ‘Carbon Footprint’ relying on the affidavit dated
18.05.2016. The Bench noted that this affidavit had not been taken

into consideration by the earlier Bench. How could the latter Bench
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hearing the review application know whether any reference was
made to this affidavit at the time of original hearing or not? In fact,
the project proponent urges that this affidavit was never filed on

18.05.2016.

43. Here, it would be pertinent to mention that according to the
original applicant he was given oral permission by the Bench to file
such an affidavit on 23.02.2016. We have perused the order dated
23.02.2016 and find that it makes no mention of any such request
being made. If there is no such request then the question of issuing
an oral direction to file such an affidavit does not arise. We may
also add that after 23.02.2016, the matter was listed on numerous
occasions i.e. 16.03.2016, 05.04.2016, 18.04.2016, 22.04.2016,
02.05.2016 and 05.05.2016 before the NGT. In none of the orders
there is any reference to Carbon Footprint or to any affidavit to be
filed by the original applicant. If an oral permission had been given,
obviously the original applicant would have either filed an
application or would have made a request that he wants to file such

an affidavit.
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44. The affidavit in question is dated 18.05.2016 and it is alleged
that it was filed on 18.05.2016. The matter was listed for hearing
on 19.05.2016 on which date also there is no reference to any such
affidavit. It would be pertinent to note that in between the project
proponent had filed an M.A. No. 389 of 2016 before the Principal
Bench stating that an interim order dated 23.12.2015 had been
passed against it and the matter was not being heard and,
therefore, it may be heard by a Bench presided over by Dr. Justice
Jawad Rahim, who apparently was holding Court in the Pune
Bench at that time and the Principal Bench allowed the same on
02.05.2016 directing that the matter be listed before the Bench
presided over by Dr. Justice Jawad Rahim. On 19.05.2016, the
original applicant sought time stating that he had filed review
application against the order dated 02.05.2016 before the Principal
Bench praying that the matter should be heard by the earlier Bench
presided over by Justice U.D. Salvi and, therefore, the matter could
not be heard by Dr. Justice Jawad Rahim on that day and was
further adjourned to 23.05.2016. There is no reference to Carbon
Footprint in the order dated 19.05.2016. On 23.05.2016, the

matter was heard by the Bench presided over by Dr. Justice Jawad
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Rahim and the orders reserved. In this order also there is no
reference to the affidavit with regard to Carbon Footprint. If the
filing of the affidavit would have been brought to the notice of the
Bench, it would have recorded in the order that some fresh affidavit
had been filed. Subsequently, the project proponent, who is the
contesting respondent, filed an application on 20.07.2016 praying
that in the meantime he had obtained permission of the
Environment Department and the SEIAA to which we have adverted

hereinabove.

45. The original applicant sought time to file counter affidavit.
The matter was adjourned to 28.07.2016 for re-hearing deleting the
same from reserved list since there were subsequent developments.
On 28.07.2016 the matter was got adjourned to 02.08.2016 on
which date some execution application for implementation of the
interim orders was taken up and direction was issued to the PMC.
The matter was again taken up on 08.08.2016, 19.08.2016 and
24.08.2016 when the hearing was closed and judgment was
pronounced through video conferencing on 27.09.2016. In none of

these orders any mention was made for Carbon Footprint or to the
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affidavit on the basis of which the review application was filed. On
23.05.2016 the project proponent filed reply to the affidavit dated
18.05.2016 filed by the original applicant in which they raised
objections that such affidavit was not filed on 18.05.2016 and the
copy of the same was handed over to them on 20.05.2016 and the
original applicant had no permission to file such an affidavit. All
these disputed issues as to whether such an affidavit was filed with
the permission of the Court or it was referred to in the first hearing
or in the second hearing could only be decided by the Bench which
had heard the matter on 23.05.2016 or on 24.08.2016 on which

dates the original application was reserved for orders.

46. We are of the considered view that the review application
should have been heard by a Bench headed by Dr. Justice Jawad
Rahim who was admittedly available and in fact continues to be a
member of the NGT. Therefore, we are constrained to set aside the

order passed in Review Application No.35 of 2016 dated 08.01.2018
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Is Demolition the only answer?:

47. The next issue which arises is that what we should do with the
construction. A large number of flats are already occupied and a
large number of persons have paid money for occupying these flats.
Learned counsel appearing for those persons who have purchased
the flats urged that the flats should not be demolished otherwise
they shall be put to great monetary loss. As pointed out above now
there are 807 flats and 117 shops which are either constructed or
under construction. These flats are 1, 1.5 and 2 BHK flats and
small shops and offices. The project proponent has already taken
money from these persons and a large number of flats and shops
have already been occupied and even where the remaining flats and
shops are not occupied, persons belonging to the middle class have
invested their life’s earnings in this project. Keeping in view the
interest of these third parties who were not parties before the NGT,
we are of the view that in the peculiar facts and circumstances of
the case, demolition is not the answer. This would put innocent
people at loss. Normally, this Court is loathe to legalize illegal
constructions but in the present case we have no option but to

do so.
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48. We hasten to clarify that the project proponent cannot be
permitted to build any more flats. What we are permitting him to
do is to only complete construction of 807 flats, 117 shops/offices
and cultural centre including the club house. We make it clear that
he shall not be allowed to build the two buildings in which he was
to construct 454 tenements, and will obviously have to return the
money with interest at the rate of 9% per annum to the individual(s)
who have invested in the same. There is no equity in favour of
these persons since the plan to raise this construction was
submitted only after 2014 when the validity of the earlier EC had
already ended. Therefore, though we uphold the order of the NGT
dated 27.09.2016 that demolition is not the answer in the peculiar
facts of the case, we also make it clear that the project proponent
cannot be permitted to build nothing more than 807 flats, 117

shops/offices, cultural centre and club house.

Whether the Original Applicant is entitled to Special Damages:

49. On behalf of the original applicant various issues were raised

before us which had not been raised before the NGT and find no
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mention either in the original order or even in the order under
review. We are not considering those issues. It was urged that the
project proponent has reduced the area of Cultural Centre. This
averment is not correct as pointed by senior counsel appearing for
the Union of India. The development plan is not only for the area
under the project but covers a much larger area where more than
one builder and projects may be involved. [t is not the
responsibility of only one builder to provide the entire community
services and these have to be provided pro rata by all developers of
projects in the area. It was also alleged that the builder had built 3
basements which are illegal. On the other hand it was contended
by the learned senior counsel for the project proponent that one of
the basements has already been blocked and the other two
basements shall also not be put in use and would be completely
blocked off. We make it clear that PMC and SEIAA will ensure that
the project proponent blocks the basements in such a manner that
they can never be put to any use. Another argument raised by the
original applicant was that the project proponent had stated that
though he would not use any ground water, however it has utilized

the ground water and violated the condition of the EC. Reliance is
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placed on certain photographs showing water being pumped. On
the other hand on behalf of the project proponent it has been urged
that this water was being pumped out from the excavated area
when the building was built and the water level had risen. We

cannot decide this disputed question of fact in these proceedings.

50. We may also point out that in this case the original applicant
has tried to project the case as if he is filing the case in the public
interest and has prayed for certain general directions. He has also
claimed special damages for himself. The main grievance of the
original applicant is with regard to the violation of the EC and
according to him these violations started in the year 2009. The
original applicant had applied for a flat in the project in question
and had issued notice to the project proponent on 21.10.2011
about deficiency in service. This notice was replied to on
17.11.2011. Thereafter, the original applicant filed Consumer
Complaint No. 95 of 2012 on 22.02.2012. This complaint was
decided on 20.11.2014. Thereafter, the order of the District
Consumer Disputes Redressal Forum was challenged before the

State Consumer Redressal Commission both by the project
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proponent and original applicant in February, 2015. It appears
that thereafter there were complaints and counter complaints filed
by the parties against each other and the project proponent filed a
civil suit for defamation against the original applicant on
02.12.2015 and it was only thereafter on 07.12.2015 an application
was filed in the NGT by the original applicant. We are highlighting
these facts only to emphasize the fact that this litigation is
obviously not a Public Interest Litigation. Therefore, the claim of
the original applicant to award him special damages cannot be

accepted.

Quantification of damages:

51. We need to decide and re-assess the issue of damages since
the original applicant has also challenged the original order of the
NGT. While assessing the damages we may note certain facts:-

1) The EC was granted on 04.04.2008 but -construction
commenced after issuance of consent to establish dated 20.06.2009
and the EC would be valid for a period of 5 years from the date of

such consent, i.e. upto 19.06.2014;
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2) The EC dated 04.04.2008 was granted for construction of built
up area 57,658.42 sq.mtrs., whereas admittedly, as of now the
constructed built up area is 1,00,002.25 sq. mtrs.. Therefore, there
is clear-cut violation of the terms of the EC;

3) Any construction raised after 19.06.2014 is without any EC
especially since we have held that EC granted on 20.11.2017 is

invalid.

Carbon Footprint:

52. The main case of the original applicant is that the damages
should be assessed on a scientific basis by calculating the damage
caused to the environment by the project proponent on the basis of
‘Carbon Footprint’. In the absence of detailed submissions, we find

ourselves totally unequipped to go into this aspect of the matter.

53. In the original application filed by the original applicant before
the NGT, there is no reference to Carbon Footprint. Even when
evidence was initially led, no reference was made to the same. The

concept of Carbon Footprint was introduced by the original
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applicant only in his affidavit dated 18.05.2016. In fact, according
to the project proponent this affidavit was not even filed on
18.05.2016. It appears to us that there is no order of the NGT
specifically permitting the original applicant to file such an affidavit.
The submission of original applicant is that he was orally permitted
to file the same. These disputed questions would have been only
decided by the Original Bench and, therefore, we have already set

aside the order passed in the review application dated 08.01.2018.

54. Courts cannot introduce a new concept of assessing and
levying damages unless expert evidence in this behalf is led or there
are some well established principles. We find that no such
principles have been accepted or established in the present case.
When there are no pleadings in this regard we fail to understand
how the concept of Carbon Footprint can be introduced after
evidence has been closed, at the stage of arguments. We cannot
assess the impact in actual terms and, therefore, we can only
impose damages or costs on principles which have been well settled

by law.
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55. We may also note that the method to which the original
applicant referred to is not part of any law, rule or executive
instructions. This method is no doubt used to compensate and
impose damages on nations but we cannot apply this method while
imposing damages on a person who violates the EC. We may also
add that the calculation made by the original applicant in his
affidavit dated 18.05.2016 filed before the NGT are based on
assumptions some of which we have not found to be correct
namely — (1) use of ground water; (2) reduction of Cultural Centre

space; (3) construction of basements etc..

56. We may make it clear that we are not laying down the law that
damages cannot be assessed on the basis of Carbon Footprint. In a
case where expert evidence in this behalf is led or on the basis of
empirical data it is established that by applying the principles of
Carbon Footprint damages can be assessed, the Court may, in the
facts and circumstances of the case, rely upon such data but, in the

present case, there is no such reliable material.
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57. Having held so we are definitely of the view that the project
proponent who has violated law with impunity cannot be allowed to
go scot-free. This Court has in a number of cases awarded 5% of
the project cost as damages. This is the general law. However, in
the present case we feel that damages should be higher keeping in
view the totally intransigent and unapologetic behaviour of the
project proponent. He has maneuvered and manipulated officials
and authorities. Instead of 12 buildings, he has constructed 18;
from 552 flats the number of flats has gone upto 807 and now two
more buildings having 454 flats are proposed. The project
proponent contends that he has made smaller flats and, therefore,
the number of flats has increased. He could not have done this
without getting fresh EC. With the increase in the number of flats
the number of persons, residing therein is bound to increase. This
will impact the amount of water requirement, the amount of
parking space, the amount of open area etc.. Therefore, in the
present case, we are clearly of the view that the project proponent
should be and is directed to pay damages of Rs.100 crores or 10%
of the project cost whichever is more. We also make it clear that

while calculating the project cost the entire cost of the land based

856



857

52

on the circle rate of the area in the year 2014 shall be added. The
cost of construction shall be calculated on the basis of the schedule
of rates approved by the Public Works Department (PWD) of the
State of Maharashtra for the year 2014. In case the PWD of
Maharashtra has not approved any such rates then the Central
Public Works Department rates for similar construction shall be
applicable. We have fixed the base year as 2014 since the original
EC expired in 2014 and most of the illegal construction took place
after 2014. In addition thereto, if the project proponent has taken
advantage of Transfer of Development Rights (for short ‘TDR’) with
reference to this project or is entitled to any TDR, the benefit of the
same shall be forfeited and if he has already taken the benefit then
the same shall either be recovered from him or be adjusted against
its future projects. The project proponent shall also pay a sum of
Rs. 5 crores as damages, in addition to the above for contravening

mandatory provisions of environmental laws.

58. Normally, this Court is not inclined to grant ex post facto EC.
However, in the peculiar facts of this case we direct that once the

project proponent deposits the amount of damages as directed by
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us then the project proponent may approach the appropriate

authority for grant of EC. The authority may impose such

conditions for grant of EC as it deems necessary.

Findings and Directions:

59. We summarise our findings and directions as follows:

(1) That built up area under the notification of

14.09.2006 means all constructed area which is not open

to the sky;

(ii) Built up area under the notification of 04.04.2011

means all covered area including basement and service

areas,;

(iii) The communication dated 07.07.2017 is totally

illegal and accordingly quashed,;

(iv)  The original application cannot be treated as a

public interest litigation;

(v) We are not taking note of the allegations levelled

against the individuals who have not been arrayed as

parties;
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(vij  That the order dated 27.09.2016 of the NGT is

upheld except in so far as Direction No. 1 is concerned,;

(vii) The order in review application passed by the NGT
on 08.01.2018 1is held to be totally illegal and is

accordingly set aside;

(viit) We uphold the original order dated 27.09.2016
holding that the construction raised by the project
proponent was in violation of the environmental clearance
granted to it on 04.04.2008. We uphold the fine imposed
upon the PMC and the direction given to the PMC to take
appropriate action against the erring officials. We also
uphold the direction given to the Chief Secretary to the
State of Maharashtra and in addition, direct that the Chief
Secretary to the State of Maharashtra shall look into the
conduct of the official holding the post of Principal
Secretary  (Environment) to the Government of
Maharashtra on 27.09.2016 and will submit his report to

the NGT within three months from today;
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(ix)  We impose damages of Rs.100 crores or 10% of the
project cost, whichever is higher on the project proponent
and in addition thereto, project proponent will pay Rs.5

crores as levied by the NGT in its order dated 27.09.2016;

(x) Project proponent shall not be permitted to raise

construction of two buildings having 454 tenements;

(xi) We direct that the project proponent shall only be
permitted to complete construction of a total 807 flats, 117

shops/offices and cultural centre including club house;

(xii) The project proponent will only be permitted to seek
environmental clearance for completion of the project
subject to payment of costs in the aforesaid terms and it
may be granted ex post facto environmental clearance in
the peculiar facts of the case, on such terms and
conditions as the environmental authority deems fit and

proper;

(xiii) The project proponent is granted six months’ time to

deposit the amount of damages imposed in terms of
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direction no. (ix) supra in the Registry of this Court. In
case the project proponent does not deposit the amount
within six months then all the assets of the project
proponent i.e. M/s. Goel Ganga Developers India Pvt. Ltd.
as well as its Directors shall be attached and the amount
of damages shall be recovered by sale of those assets. It is
further directed that in case this amount is not deposited
within the period of six months then the
licence/registration/permission granted to M/s. Goel
Ganga Developers India Pvt. Ltd. to develop any “real
estate project” within the meaning of the Real Estate
(Regulation and Development) Act, 2016 shall be cancelled
and the project proponent i.e. M/s. Goel Ganga Developers
India Pvt. Ltd. and its Directors shall not be granted
permission to develop any “real estate project” under the
Real Estate (Regulation and Development) Act, 2016
without permission of this Court.

(xiv)] The matter be listed on 22.10.2018 for issuing
appropriate directions as to how the amount of damages

are to be utilised;
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60. All the appeals are disposed of in the aforesaid terms. Pending

application(s) if any, shall also stand disposed of.

...................................... J.
(Madan B. Lokur)

....................................... J.
(Deepak Gupta)
New Delhi
August 10, 2018
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" ANNEXURE-A-5

IN-THE SUPREME COURT OF INDIA - ,.
o 'civu.~ ORIGINAL JURISDICTION '

WRIT PETlTION (CIVIL) | NO _ OF 2019
(Under Artlcle 32 of the Constltutlon of lndla)

IN THE MATTER OF.

Builders’ Association of India (BAI)
G-1/G-20, 7™ Floor, Commerce Centre,
J. Dadajee Road, Tardeo,

Mumbai.— 400 034 - .

Maharashtra - ‘

Through the authorized representatlve :

Mr. Rajendra @ Nsrmal Kumar .,.PETITlONEl:R: ,
VERSUS | ;

Union of Indla A :
Through the Secretary, o ' ,
Ministry of Environment, Forest and Cllmate Change

Shastri Bhawan :
New Delhl 110001 K o e RESPONDENT

. WRIT PETlTION UNDER ARTICLE 32
OF THE CONSTITUTION OF INDIA

TO,

THE HON BLE CHIEF JUSTICE OF INDIA AND
HIS HON'BLE COMPANION JUDGESOF
HON'BLE SUPREME COURT OF INDIA - |
| ' THE HUMBLE PETITION OF THE
PETITIONER ABOVE NAMED

MOST RESPECTFULLY HOWETH

1. The present Wnt Petltlon under Article 32 of the Constltutlon of
Indla is ﬁled to |mpugn the definition of the term “bUIlt up area”
under ltem 8 of the Schedule to ‘the ongmal/unamended

Environment Impact Assessment Netlflcatton 2006 (hereinafter =
' TRUE COPY
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referred to as “EIA Notification 2006”) issued by the Ministry of

Envi‘ronment Forest and Climate Change (hereinafter referred

to as “MoEF”) under Rule 5(3) of the Envrronment Protection -

Rules 1986 under the Envrronment Protec‘uon Act, 1986 as

being wolatrve of Articles 14 and 19( )(g) of the Constltutlon of
Indla Undoubtedly, the apphcatlon of the 2011 Notlf cation to
projects granted ECs between 14.09. 2006 04 04 2011 or to
those projects Wthh were exempted from an EC prlor to the
2011 Notlﬁcatlon shall oppress the vested rlghts of such project
proponents create new dlsabllltles or obligations or |mpose new

duties |n respect of constructions already completed. Therefore

the. Petltroners reqmres equal protection of law with respect to

, thelr rlght practlce the busmess of constructlon

The Petltloner has not approached any concerned authorlty for

srmllar rehef

’The Petitionér" is "an all India Apex Association and

Representatrve of varlous _Civil Engineering Construct|on

Compames across the 'Country havrng reglstratlon No. -

BOM14/834DBSS1 dated 11 01 1983 under the Socletles of

»Reglstratlon Act 1860 and the Board Resolutlon dated

21. 12 2018 authorlzrng Mr Rajendra @ Nirmal Kumar for filing
the. present ert Petltton Petltloner was establlshed in the year
1941 and has 148 plus centers spread over the length and
breadth of the country, with its headquarters in Mumbal It has
more than 15, OOO drrect members Its role inter aIra lncludes

actrng as a spokesman for the Indlan construction rndustry
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It is submitted.that the Respondent is the Union of India, through

‘ the Secretary, Mmrstry of Envrronment Forest and Climate

Change That the Respondent falls within the defi nrtlon of Article
12 of the Constitution of lndla and is hence amenable.to the writ .

jurisdiction of thls Hon'ble Court.

‘The fa_cts leading to the_present.petition are as follows:

PRIOR TO 2006- A BRIEF BAGKGROUND

5 -

One of the 'forem‘ost steps talgén by the 'Go\./ernment' towards the
form'ulaticn of ah'en.'vlronmental;protec,tion scheme to curb the
risingem/irOnmental polluticn was perhaps the isSuance of
notlflcatlon in 1994 Wthh requrred environmental clearances to
be obtalned by partres for undertaking certarn projects. On 27t
Januar.y,_1994‘,‘ in exercrse of the powers conferred on it by sub-
section ) and"claus;e (v) of suk-section (2) of sectlon 3 of the -
En\rironment (Protection) Act, 1986 read with glause (d) of sub-

rule (3) of rule’5-o'f the EnvirOnment (Protection) Rules 1986, the

) Central Government through MoEF publlshed a notn‘"catronE

S. O 60 (E) (heremafter referred to as "1994 Notlf' cation”),
whereby it was dlrected that certain actlwtres can be undertaken
only after environmental clearance has been accorded by the
Central ‘Government. The requirements and procedure for
seekmg envrronmental clearance of projects were also
enumerated in the aforesald notifi catron Construction projects

were excluded from the purview of the 1994 nctrf catlon and no

'envrronmental clearance was required to be . sought from the
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Central Government for undertaking the same. Ten years later,

~ further substantlal amendments were. made by the Central

Government to the 1994 notlflcatron by publlshlng notlflcatlon

S.0. 801 (E) dated 7t July, 2004 whereby, in the list of prqjects

. requiring envrronmental clearance from the: Central Government

appeari‘ng'ln-schedule 1, ‘new construgtion projects’ were added
as entry "31; Amendments, were also brought in para 3(g) of the

notiﬁcationfto the effect that any construction project falling under

:-. entry 3'1"of Schedule—l for 1 000 (one thoUsand) persons or below

or wrth an investment of Rs 50 00,00, 000/— (Rupees frfty crores)
or below were not requrred to obtain an envrronmental clearance
By way of |nsert|on of an Explanatron to para 3, new constructron

prolects Wthh were undertaken without obtammg the clearance,

1 and where constructron work had not come Up to the plmth Ievel

were requrred to- obtam environmental clearance with effect from

the 7‘“July, 2004 It may be necessary to note that there was ho

| . mentuon of ‘bullt —up area’ in either the original 1994 notlt” cation

or the 2004 amendment' notlﬁcatron possibly because the

projects Were measUred on the yardstick of involvement of 1000

(one thousand) persons or above in the prOJect or mvolvmg an

‘lnvestment of Rs. 50 00 ,00, 000/— (Rupees fifty crores)

A copy of notlflcatron dated 27.01. 1994 lssued by the Mlnlstry of

Envlronment and Forests is annexed “hereto and marked as

ANNEXU}RE P-1 (At page 1L _to £ ©).
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A copy of notlflcatlon dated 07 07 2004 issued by the Mlnlstry of

Envrronment and Forests is annexed hereto and marked as

ANNEXURE P-2 (At page b & to (5 ﬁ -

On 14th September 2006 the MoEF lntroduced massive

changes to the 1994 notlflcatton by way of mtroductlon of EIA

E Notrflcatlon 2006 to allgn the factors relatmg to the grant of

envuronmental clearances with the ob]ectlves of National
Envrronment Pollcy as approved by the Union Cablnet on 18th
May, 2006 The EIA Notrf catlon 2006, in’ supersessmn of the
1994 Notlfrcatlon dlrected that the construction of new projects
or the expansron of exustlng projects entailing capaclty addlition
shall be undertaken only after the prlor.env1ronmental clearance
obtained trom the Céntral Government or as the case may be,
by the State Level Envnronment Impact Assessment Authaqrity .
(here;nafter referred to as “SEIAA . E
a copy of notlt' catlon dated 14.09.2006 |ssued by the Mlmstry of

Envrron.ment- and For.ests is annexed hereto and marked as -

ANNequE.P-s (Atpage 76 to 1] ).

In substance the EIA Notification 2006, provrded that all projects |
and actN|t|es enumerated in its schedule would require prior
envnronmental clearance before any constructlon work or -
preparatlon of land for the project is started on the project or
actlvrty The prolects and activities dependlng on vanous factors
such as the potentlal hazard to the environment, locatron the -

extent_o.f the:a_rea lnvolved, etc. are categorlzed in Ca_tegory Aor



.-\'zﬂ:éi" 3 ' . B. For projects or' activities falling in Category A, the competent

authorlty to grant prror envrronmental clearance is the MQEF - and

..f o for prOJects or actrvrtles falling in CategoryB SEIAA

_ | a | 8. . As per the ElA Notrflcatlon 2006, SEIAA was to be constltuted by

“ » the Central Government under sub—sectlon (3) of sectron 3 of the
: ' ," Envrronment (Protectlon) Act, 1986 comprising * of three
‘ .;' L - Members mcludlng a Chairman and a Member — Secretary to be

nomrnated by. the State Government or the Unlon territory

»_ Admrnlstratlon concerned Para 3 of the notrf catlon provrded, in

.....

detarl for the composrtron of the SEIAA. AII prOJects and activities
were categorlzed into Category A or Category B, based on the
. spatial: extent of potentral lmpacts and potential rmpacts on
human health and natural and man-made resources All pro;ects
> o | | or actrvrtles lncluded as Category ‘A’ in the Schedule were ' f
mandatorlly requrred to obtaln prlor environmental clearance
< o from. the MoEF on the recommendatrons of an Expert Appralsal
L f." o Comm|ttee (heremafter referred to as ‘EAC’). All projects or
actlvmes mcluded as Category ‘B in  the Schedule were required |
to obtainprior._envlronmental clearance from the State/Union
e territory‘Environmeht Impact Assessment Auth‘oritv (SEIAA)
based on the recommendatrons of a State or Union terrrtory Ievel
Expert Apprarsal Commlttee (heremafter referred to as ‘SEAC’)
If a pro;ect or actrwty attracts the general condltlon the
competent authonty to grant prior envrronmental clearance in |

that case would be the Central Government, even though the ,
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prolect or actlwty may fi gure |n the schedule in Category B.ltis

submltted that for the purpose of this Petition MoEF and SEIAA

is collectlvely referred to as ‘Approprlate Authorltles

In the schedule to ‘the' notification consisting of the list of orojects
requrrlng envnronmental clearance, serlal number 8 .dealt with
bulldmg/constructlon prolects/ area development prolects and

townshlps The relevant portlon is extracted below' N

Project- or activity Category Threshold Condltlons lf
R - with  limit - any '
: A B - .
1 - J2 3 |4 5
8 Building /Construction projects/Area | .
IR _ Development projects-and Township |
8(a) . |Building and " 71>20,000 Sq. #(bu1lt up |
.. | Construction metres and | area’ for
" | projects - <1,50,000 | covered

N . sq.mtrs.  of | construetion;
built-up = | in the ‘case
area# . |of facilities
- |open to the
sky, it will be
the activity

S RS area)
8(b) ---:"| Townships o Covering an | ++All
- . |and Area ‘area 2 50 ha | projects
.~ | Development and or ‘built | under Item
' | projects. ' “|lup " area’|8(b) shall be

| 21,50,000sq | appraised as
mtrs ++ Category B1

For the f rst tlme in the hlstory of EIA, 2006 Notification and
amendments made thereto made a mentlon of ! bu1lt up area’ and
it appe’ars in column 5 of the schedule under the mam heading
of condltlons |f any as extracted above. As per the Schedule to
he EIA 2006 Notification, any project havmg more than 20,000

square. :rneters, ‘built up area’ is requlred to obtaln an
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' envrronmental clearance (hereinafter referred tQ as “EC") from
:~‘ the MOEF That ‘built up area is the crltenon on whlch the EIA

2006 Notrfcatron is attracted in the fi rst place lnsofar as

burldrng/constructlon prOJects were concerned It is of utmost

rmportance to notethat although the EC was a necessrty if the

‘buult up area of the burldmglconstructron project concerned

' came wrthm the bracket of 20 000 sq. mtrs "and 1 50 000 sq

mtrs, the term ‘burlt up area’ was not deflned anywhere in the

notlflcatlon Column 5 of ltem at serral number 8 S|mply stated

| that ‘burlt up area’ for constructron in the case of facrlltles open

to th'e sky, it WI“‘ be the actlylty area.

That a plam readlng of the expressnon in column no. 5. appeanng

.under the head of condltlons |n the EIA Notifi catlon 2006 ie.,

“built up area for covered constructlcn in the case cf facilities

open to the sky lt WIII be the actlwty area” would make it clear

that.‘.th._e.term ‘built up area has not been defined. This is

especial'ly so in light of the. 'fact that the terms ‘covered

constructlon and actlwty area’ are not defined m the EIA
Notrf catlon 2006 nor’ in the parent rules or statute. The use of the

word ‘for in the aforesard expression cannot be read to mean

that the term rncludes covered constructions. In thls context, the ,;-

below mentloned paragraph of the judgment in . Okhla Bird :

Sanctua_ry would be of much significance: |

147, Item 8(3) deals with Building and Construction
prOJects and the threshold mark that would hring the -

pro;ect w:th/n the ambit of the Notrflcatlon is equal to or

870
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12.

9
.' more than 20 000 square meters and less than 1,580,000
 square meters of “built up area” It IS further clarified that
N .the aforementloned flgures relate to burlt-up area for
covered construction; in case of facilities open to the sky,
the burlt- up area would be the activity area. Item 8(b) deal
~ with Townsh/ps and Area Development projects and the
' ;_threshold marik for the project to come within the ambrt of
the Notlfroatron is an area equal or more to or more than
1,80, 000 square meters

It is -subr’hitte’d- that:the para extracted above §supports the
Petltloners contentlons that the term ‘built up area for covered
constructlon in. column 5 of item 8 (a). merely provrdes for the

manner for ascertalnlng the threshold Ilmlt in column 4

That th'e’ det" nition ot ‘built-up area’ in the Schedule ‘to the EIA
Notlf catlon 2006 is mentloned in the column “condltlons |f any”.
This: seems to lmply that in case of building and constructlon
pl'OjeCtS whlch has ‘bullt up area’ of more than 20,000 sq. mtrs. |

and less than 1,50,000 sq. mtrs the ‘bu1lt up area relates to
covered constructlon and that if it has facilities open to sky, ‘built
up area would be the activity area. Slmply put the ‘covered
constructlon and ‘facrlltles open to sky’' are: two different

categones of whlch ‘burlt up area’ wnll have to be caloulated

PERIOD FROM 2006-2011

13.

Since the term' “bunlt up area” was not deﬁned in the EIA
Notlflcatlon 2006 the MoEF and varlous SEIAAs throughout

dlfferent states relied upon local bunldmg bye laws to grant .
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) envrronmental clearances to various prOject proponents The
term “burlt up area” has been defined under varlous ‘state bye

laws; where it is calculated on the bas13 of Floor Spage Index

(herelnafter’ referred to, as ‘FSI’). That since 2006, the

: Appropriate AUthdrities'have granted ECs to projects while

- defi nmg ‘burlt up area on the basis of state bye. laws Thus, as

per the - customary practlce adopted by the Appropnate

| Authorltles the terms ‘built up area’ and FAR/FSI’ vTvere used

mterchangeable That even insofar as the’ terms 'burlt up area’

and covered area’ in dlfferent state bye laws is concerned

dlfferlng deﬁnltrons ‘are glven At this point, the Petltloner '

submlts that |t may also be relevant to look at some of the

deflmtlons of ‘burlt -up area’ and ‘covered area’ contalned |n

varlous -state bye Iaws.

A copy of relevant extracts of the various Development Control

Rules dated N|I Annexed hereto and marked as ANNEXURE P-
4 (At page l to ﬂ)

It is. evndent that there was no umformrty in the deflmtlon of the -

term ‘burlt up area’ or covered area’ and the areas requrred to
be- excluded from the bunlt up/covered area have been. def ned
wrth great detarl in some states while in others they have been

descnbed in a generrc manner For mstance the areas exclyded

from- the built’ up: area for constructlon pl’OjeCtS rn the state of

Gu1arat has been defined W|th measurements for certaln portions

of the bundlng whereas in the state of Blhar the excluded areas

mclude certaln local terms such as chajja and chabutra to define

872



873

14.

. the non-bwlt up area'portions in a constructlon project Further :

| in the state of Kerala the excluded areas are very lrmlted and in

the state of Madhya Pradesh the . covered area beyond the

ground ﬂoor is extremely vague and unclear.

It is submittecl tnat many of the ECs granted from 2006 -2011 in

' fact used the term ‘built up area and ‘FAR’ lnterchangeably The

relevant portlons of some of these ECs granted by the MoEF are

ext_racted_ below:

Project | |
proponent

'Relevant portion of thé EC

M/s Chandlgarh
Housing Board _

1.045.3 sq.m.”

"constr‘uctl’on- of 'General . Housing
Scheme at Sector-63, Chandiga'rh by M/s
Chandigarh Hausing Board”
inter alia noted that the proleot involves
construction of a general  housing
scheme at Sector 63.Chandigarh. The
total plot area is 1,71,9990.1 sq.m. The

total built up (FAR) atea proposed is 1,94,

‘&;Res'orts Ltd. for
construction  of
outlet Mall- and
Service .
Apartment o
complex at R-75
Sector- CIMT,
Manesar, |
Gurgaon, :

Haryana

Wi/s Ascot Hotels

: .comprlse constructlon of bu:ldmg W/th 2
; basement ground floor, plus “seven
floors. .Total plot area is 16,000.0 sq. m.

“The project proponent is: proposing to
construct outlet Mall R-75, Sector-1 IMT
Manesar, Gurgaon, Haryana ‘at cost of
Rs. 12900 Lakh. The project w://'

The total permissible FSI as indicated is
24,~1 20.0 sqm.” :




1

Mis Triveni
I'nfr.as'truoture, |
Development
Company Ltd:

“"Eor construction of group’ housing
project at Triveni Galaxy at Sector 78,
...Theé project

-group housing pro;ect Triveni Galaxy at ]

) ".- 'Asector-78 Farldabad Haryana ‘at Gost of
| Rs. 312.5crore. The project will comprise

‘| as indicated in 2,64,469.74 sq.m.”

Faridabad, Haryana- -.
proponent is proposing to construct a

construction of 2372 flats and 423 EWS
units. Total plot area is 1,51,125.57 sq.m.
The total ‘built up area’ (permissible FSI)

Mis™ " ~ Espire
Infrastructure
Co;po,ration Ltd.:

.| Haryana at a cost of Rs. 55.0 crore. The
. " | project will comprise construction of 4

“The project proponent is proposing to|
construct a group housing colony at|

sector 37, village - Palla, Faridabad, |

towers (G+17 Flaors& G+14Flgors) with
224 resrdentlal units and 44 EWS units.
Total plot area is 19396. 17sq m The total

‘burlt, up area’. l(permtss:ble FAR) as|
indicated in 33943.30 sq. m.” .

M/s Ultra Home

Co'tés't'ruc'ti‘oh. Put..
1 J. IMT Manesar Gurgao'n Haryana at a
'|'cost of Rs 180 crore The group housmg

as indicated in 27216 sqgm.”

“The project proponent is proposing o |

construct a commeroial complex at Tower

pro;ect will comprise constructlon of
commercial .complex wrth ground plus
seven floors. Total plot area is 6804 sqm.
The total ‘built up area (permISSIble FAR)

g
Mis . Nirmal "
Lifestyle . (India) |

Pvt. Ltd. = For

..The Total Plot area is 80371.9 sqm.
Total ‘built up aréa’ . as p_e.r FSI is
' l

1,52,710.0 sq.m N l

374
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- |proposed .'project ' o - : | .
" |atcityof Joya-at| = ' " ;
CTS Nos. 661/1 &
u_ 661/15 (pt) ‘and
\ ‘ | village L

A MUIUl‘ld(W), ;.
Mumbai,

AL Maharashtra | L
Mis Kakade “_.the total plot area is 95, 022 sqm The
Constructlon Co. total permrssrble ‘built up area (FSI) as
Pvt._, “Ltd. : for mdrcated is 1, 20 078 sq.m.”

propc‘s‘e'd" O

Tovtrnship, project
at Kakade City at
Kaivenagar, -

Hingane, .. Taluga
Haveli, o Distt. |
Pune o '

Maharashtra

15. Thus it is clear that ‘built up area’, as a matter of general
practrce was calculated on.the basis of FAR/FSI for the purpase .‘
of grantmg enwronmental clearance by the approprlate authonty
In fact as extracted above m a large number of cases, the term
permrsstble FAR’ .and the term “puilt up area” .was used

| . mterchangeably The ratlonale behind this practlce emerges -

. : from the fact that the ElA Notlf catron 2006 and subsequent '

. | amendments thereto falled to deﬁne the term “built up area” and -

the measure of ‘built up area’ was basis upon - Wthh the

appropnate authorltles would determine whether the notlflcatlon |
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18.

, development of a park by the Govt. pf Uttar Pradesh where

19.

- 20.

1<

The facts of the case in the'2010 judgment pertained to the

: envnronmental clearance was not obtained and work had already

started \Mthout obtalnrng EC. The reason stated by the Govt. of

Uttar Pradesh through the SEIAA of Uttar Pradesh was that they

- were exempted from obtalmng EC even though . ‘the work

mvolved the cuttlng ofa Iarge number of trees. The Govt of Uttar
Pradesh clearly stated that the project had built-up area of less
than 20 000 square meters and ‘built up area is calculated on
the basrs of bulldmg bye-laws hence the prOJect does not require

environrnental clearance. (para 36 & 37 of the judgment). The

| facts emerglng from the 2010 judgment evidence that the MOEF,

SEIAA UP and all other SEIAA's of the country were practlcmg
and had adopted the def nition of built-up area from their local | -

bye laws.

"The observatlon extracted above tnggered the need the need to

have clear unamblguous def nltlon of the term “built up area”. In
vuew of the same, the ElA Notlt” cation 2006 needed to be re-

looked'and necessary modlﬂcatlon was required.

That - the aforesaid decrsron was dlscussed at vanous levels
wrthln the Mrmstry and ultlmately a decision was’ passed to
lntroduce a notlﬁcatlon to provide a better definition to the term

“bu1lt up area” appearlng ln the EIA Notl’r“ cation 2006
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A copy of documents received by the Petitioner under the Right
to Informatlon Act, 2006 dated Nil is annexed hereto and marked

as ANNEXURE P-5 (At page [77 to 2l )

2011 NOTIFICATION

21.

22.

ln view of the 2010 Judgment of the Hon ble Supreme Court in

Re: oonstructlon of park at Greater ‘Npida near Okhla Bird
Sanctuary, the prowsuons of EIA Nottﬁcatron 2006 retatlng to
‘built :up ~area needed to be re-looked. In order to cure the

ambrguuty in the EIA Not|t" cation 2006, the MoEF substituted the -

ongmal entry of ‘burlt up area for covered area wrth “built up
area’ or covered area on all floors put together lncludmg
basements and other sen/lce areas, which are proposed in the

bulldlng/constructlon pro;ect.'

A bare‘perus'ax'l' of the internal communicativon of the MOEF f'

corroborate that the 2011 Notification was rssued as a follow up .

to the Judgment in Okhla Bird Sanctuary Relevant extracts of

the mternal communlcatlon are herem-below

- “On thrs file, we are dealing with the proposal regarding .
amendment to EIA Notification, 2006 as a follow yp of the =

‘ _above crted order dated 3.12. 201 0 of the Hon’ble Supreme

Court in the matter related to Noida Park. Notmgs from page

" 1-5/n-ante’in this regard may kindly be seen. As may be seen
_that the Hon'ble Supreme Court in the said order have
apserved as under: : ;

2 From the above, it may .be concluded that the
clanflcatrons need to be built into the EIA Notrfrcatlon ,

878
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23.

24.

1y

with r respect to the followmg - : .
(i) Clarlf catlon about burlt up area / built up area for covered
| constructlons,

(n) Clanﬂcatron regardmg activity area in case of facilities
open to the sky,

,u_

+

Itis most pertlnent to note that the 2011 Not|t" cation dld not state

that the changes made to the defi mtlon of the term ‘bunt up area’

~ will have retrospectlve effect As such, it can safely be assumed

that the Respondent No.1 MoEF intended to give. prospecttve

effect to the notlflcatron

A copy of notlflcatlon dated 04.04.2011 rssued by the Mmistry of

Enwronment and Forests is annexed hereto and marked as

ANNEXURE P-6 (At. page A1 tow?“/l )

On 07 07 2017 the MoEF rssued a cIarlfcatron Notlfcatlon
(herelnafter referred to as “201 7 Notrfrcatlon”) This clarlﬂcatlon '
was: |ssued in response toa reference dated 03. 04 2017 flled by
Confederatlon of Real Estates Developers Assocratlon of Indla
(herelnafter referred to as “CREDAI”) seeking clarlt" cation on |
the date. of appllcabrllty of the 2011 Notlﬂcatlon as far as
deflnltlon of bullt up area was concerned By way of issuance of
a ctanfrcatory notrf catlon the MoEF made it clear that the ,

defrmtlon of “bunlt up area” prowded in 2011 Notlﬂcatlon shall .

apply prospectrvely The 2017 Notifi catron also stated that the

projeets,- .whlch.were not covered in the period of the said

notifications should be ,assessed as per the definition of ‘built up
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area’ provrded in the burldlng bye-laws or Development Contrql
Regulatlon (herelnafter referred to as ‘DCR’) of . the lqcal
authontles in the States | |

A copy of the offi ce memorandum dated 07. 07 2011 issued by

the MoEF is annexed hereto and marked as ANNEXURE P-7 (At
page le/T to )

2018 JUDGMENT IN QOEL GANGA

T 25,

Thatin August 201 8in Crvrl Appeal Na. 10854 of 2016 tltled Goel

Ganga Developers India Pvt Limited v. Unlon of India, a two

judge Bench of thls Hon ble Court observed that the definition ""

glven to “bunlt up area" under the EIA Notifi catron 2006 referred
to all constructed area Wthh is covered and not. open to the sky
(herernafter referred to as “2018 Judgment”) 1t was further
stated that the 2011 Notification clearly deflne'd ‘burlt up area’ as

aII constructed area lncludlng basement and service area without

any exceptron It was also held that the def nition of “built up
area” |n the ElA Notlflcatlon 2006 was absolutely clear and 'v
needed no clanf cation. It was further held and stated that the :
concept of ! burlt up area” as understood in bUIldlng bye Iaws or

DCR could not be rntroduced into the EIA Notlfrcatlon 2006.That

the clarifi catron issued by the MoEF vrde its 2017 Notlf cation,

which'provided;that the notrﬂcatlon of 2011 will be effective only |

prospectively,_ was struck 'down. The Hon'ble Court polnted out

that the concept of built-up area as defined in the building bye

laws ‘or development control rules could not be introduced into .

880



iy ;{i,’
N

o
i
.l
]
0. N
1
.
o7
t
.
~
v ..
’
H
L4
3
L]
<
.
.
H
.,
.
=
-

26.

27..

i

the' EIA Notification 2006, and thus quashed the Office

Memorandum dated 07.07.2017. It is further submitted that the

Union of India represented 'bby'the MoEF, failed to 'imp'ress ypon
this Hon'ble Colrt, the prevalent practice during 2008-2011, of

adoptmg the def nrtron of burlt up area’ from local bulldlng bye

laws by the approprlate authontles

That. the 2018 Judgment has caused an anomalous srtuatlon for
the prolect developer oommunlty Thls IS pertalnmg to the
deemed VIolatlon as a result: of the Judgment in respect of ECs
for. under constructlon projects granted prior to 2011 Notification,
grven that '.

a) any such deemed vrotatlons were neither - lntended nor
hrghhghted in course of lmplementatlon of various pro;ects

b) detalls regardrng FSI as well as Non FSI have been disclosed
as part of the appllcatron for grant of EC even pnor to 2011

c)detalls of envrronmental lmpact has been fully disclosed and
remalns the same of the project |rrespect|ve of the .manner of
calculatlon of BUA |
d) there is - no mala flde intent on the part of the project
developers to wrthhold any mformatlon |n respect of f

envrronmenta! |mpact of the project.

It is most humb_ly submitted that the basis on which Goel Ganga
judg‘mentproceeds is completely different from the observation
endered by a three judge bench of this Hon ble Court in Re:

Okhla Blrd Sanctuary It was only in wake of the observatlon that
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the 'term ‘built up~area’ is urgently called for a close second loak
by the concerned authorrtles did the MoEF act to bring

] necessary lnsertron of the defrnrtron of bullt up area’ as it stands .

today Infact a bare perusal of the mternal notes of the MoEF
makes it abundantly clear that the said addltlon was necessitated

by the aforesald observatron Hence |t is most’ humbly submltted

that the 2018 judgment proceeds on an erroneous premise that .

the term “buult up area” was absolutely ¢lear and did not require

a clanfucatwn;

That although the judgment in Goel Ganga records that the
pro;ect proponent argued that 2011 notifi cation is prospectlve in
nature no concrete finding has been rendered onit. Forthe sake

of clarlty, the Petrtroner has reproduced the paragraph dealing
wnth_ the aforesald- issue:

" “19. Learned senior counsel appearing for the project
proponent has submltted that tbls notlf catron is only
prospective in nature and, therefore will not. affect the
not;flcatlon of 2006. On the other hand it has been
submltted by the original applicant that thlS is only a
clarrflcatory notification and as such it will come inta force
w:th effect from 2006. In our opinion, it is not nécessary to
decrde whether this notlﬂcatlon is clar/ﬂcatory or is in

, substltut/on to the original notification of 2006.”.

Thus as on today, the questron still remains open as to whether '
"the 2011 notlf catlon is prospectlve or not. ltis humbly submltted
that the MoEF had mtended it to be prospective. It was for this -

reason that MoEF had |ssued clarlfrcatory notlflcatlon dated -
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Q7. 07 2017 in- response to a query put forth by CREDAL
However, the judgment in Goel Ganga has quashed the said -
notuf” catron even though the same was not ‘under challenge Be
that as lt may, thls Hon ble Court has laid down in a score of
judgments that notlﬁcatlons/clrculars lssued by the Governemnt

are prospective in nature. -

lnsofar as appllcablllty of the 2018 Judgment to those project Ny
proponents who were granted EC on the basis of state bye laws
are consu;lered the Petltloner sybmits that the prmclple laid
down by Hon’ble CoUrt in (201 O) 5 SCC 388 qught to be followed.

Relevant paragraphs are extracted below:

“34 tis pertlnent to note that while lnterpretlng the
judgment publlc interest should be taken into

o cons:derat:on “In Managmg Director, ECIL Hyderabad .
'E’&Ors v. B. Karunakar & Ors. (1993) 4 SCC 727, this Court
. écons:dered the factors which are to be taken into
onSIderat/on while giving prospectrve operatlon to a
R judgment When judicial dlscretlon has been exercrsed to
‘ establlsh a new norm, the. question emerges. whether it

would be applted retrospeot/vely fo the past transactions or

’ prospectlvely fo the transactions in future only. This

process is limited not only to common law traditions, but
exists in"a'll jurisdictions. It is, therefore, for the Court to

i decrde ‘on a balance of all relevant considerations,
" whether a dec:s:on which unsettles the prewous position

of law should be applied retrospectrl(ely or not. The Court

. would look into the justifiable reliance. on the previous

-position by the Administration; ability to effectuate the new

: ~rule adopted in the overrulmg case w:thout domg injustice,
3 whether ItS operatlon is likely to buyrden the adm/n/stratlon '
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30.

2

| of justlce substantrally or would retard the purpose. Al

these factors - are to be taken mto account while

determmlng whether a judgment is prospective or
othervwse '

" 35. The Court would adopt either the retroactive or non-
x retroaotive effect of a decisidn after evaluating the merits

and demerlts of a part/cular case by Iooklng to the prior =
history of the rule in question, its purpose ‘and’effect and

whether re,troactlve operatlon will accelerate or_ retard the
. object of the judgment. The purpose of the old rule, the
mlschlef sought to be prevented by the judgment and the
publlc /nterest are equally germane and should be taken
vinto-. account in deciding whether the judgment has
prospectlve or retrospectlve operatlon

36, It is. well known that the courts do make ‘the law to
- prevent administrati\re chaos and to meet ends of justice.

‘ Takmg into consideration all these factors ‘this Court
‘ refuses to interpret the 1996 judgment in a manner whrch |

would grve lt a retrospectlve effect

tis submltted that there are more than 5000 cases in’ lndla which
haye been granted tEC 'on,the-bas|s‘ of the defi nltlon .of ‘built up
area’ unde’r th.'e state bye'taws. All these orojects wilt now be in .
wolatlon of the EIA Nottflcatlon 2006. It is a known fact that |

constructlon prOJects generate a lot of work for unskllled labour -

and the entlre busmess of-the industry will come to a screechmg
halt If it has to. pay the price of Respondent's callous approach

when issuing executg_ve instructions.
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That owing to the aforesaid ambrgurty, the MoEF has been taking
an mconsrstent and contradlctory stand regarding the term “bullt
up area” whlle grantlng EC to various projects across lndra under
the EIA Notlf catron 2006 thereby leadrng to uncertarnty and
prejudlcmg the fundamental right of the Petrtloners to carry out
thelr trade and busrness guaranteed under Artrcle 19 of the
Constrtutron of Indra Furthermore, the inherently vague and
amblguous phraseology of the term “hyilt yp area” has caused
the authontles to app!y the Iaw rnconsrstently, thereby: fallrng foul

of Artlcles 14 of the Constltutlon of India.

It is in thls conspectUs that the Petitioners herein approach this
Hon ble Court under its extraordmary jurisdiction under Article 32

of the Qonstrtutron of India.

It.ls submltted that the entire constructron mdustry is alreadyé
sufferlng owrng to unpredrctable market condltlons That the
arbrtrary and mconsrstent lnterpretatlon glven to the term “built
up area" by the appropriate authorities will spell a‘death knell for

the Indlan constructlon |ndustry with the consumer bearing the -

eventual brunt

The Petltloner prefers the present Petltron on the following
grounds whrch are taken without prejudrce to each other

| GROUNDS
A. Because the term ‘burlt-up area’ has not been def ned under :

- theE.lA Notlﬁcatlon 2006. A phras_e having been introduced
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By‘ virtue of a Notification/statute ought to be defined and the

. det” mtlon prrma facie myst determine the appllcatlon of the

phrase Iti |s most respectfully submitted that Column 5 of

ltem 8(a) of the EIA Notlf catlon 2006 only states ‘built-up

' rea for covered construgtlgn, in the case of facllltles open

| 'to the sky, ,lt will be the actlvlty area’. A plam and literal

readlng of the said sentence Ieads to ambiguity and

uncertalnty wrth regard to actual meamng .and/scope of the

‘-term ‘burlt—up area The ambrgunty in the defmltron arises
. since the word foris not a compelling word to show that the

" mtentlon of the onglnal EIA Notlﬂcatlon. 2006 was to include

the entlre constructlon area at the time of refernng to ‘built-

up area’. It is noteworthy that on the basis of the built up

area ‘the projects listed under item 8 of the schedule to the

- ;2006 notification were given exemption from obligation to

| condUct public -consultation and scoping.

Because m the case of Kartar Smgh v. State of Punjab

_ (1994) 3 SCC 569 the Supreme Court explalned that,

e 30 Itis the basrc pnnczple of legal junsprudence

that an enactment is void for vagueness if its prohlbmons ~
- are’ not clearly defined. Vague laws offend several
,irnportant‘valiles Itkis insisted or emphasized that laws |

' should glve the person of ordinary lntelllgence a

reasonable opportumty to know what is prohrblted 5o that

-~ he may act accordlngly. Vague laws may trap the innocent

f by not proVidjng fair warning.”

Because owing to the passage of time the term ‘ouilt up

886
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| area’ have come to e understood in terms of the state bye
:laWS' It 'is' most respectfully s'ubmitted that in absence of a
 defi mtlon of the term. ‘bullt-up area’ in the ElA Notlf cation
‘2006 the same was calculated andlmterpreted in
L consonance w:th the state bye-laws to f Ilin the vacuum until
- the 2011 Notlflcatlon came mto effect Thrs was how the

' whole constructlon lndustry and the Approprlate Authorltles
- mcludmg IVIoEF had understood and proceeded wrth respect |

| .to granttng ECs Therefore in V|ew of its usage Qver a '
.' consrderable perlod of time, the term ‘built-up area’ started
t takmg the shape of customary practice in the entrre |

constructron industry. Such practlce has stood the test of

trme and has led to no enwronmental damage thus far. Any

other mterpretatuon WI|| defeat the very purpose of building

: and constructlon projects and render it ineffective, leading

to grave lnjustlce to Iegltlmate acts of the project proponents K

a_nd,to complete_uncertamty and fmancral losses..

o Because prlor to the 2011 Notlflcatton the descrlptlon of

= bunlt up area’ under the orlgmal EIA Notlﬁcatron 2006 was

llmlted to covered constructron whrle in cases of facilities

- .open to the s_ky it would be the actrwty area. However, there
| -was“guidance_available as to the meaning of the‘ term ‘built

| up area under the relevant state bye Iaws and the practrce

adopted by the appropriate authontles Was to mterpret ‘built

' up. area’ for the purpose of granting ECs in conscnance with
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‘ the appllcable state bye laws. That most of the state-bye

Iaws calculate ‘built up area’ on the basis of Floor Space

- Index (FSI) It is. submltted that the appropriate authontxes
| were g’ran_tmg ECs on the basis of FSI. The relevant portions
of sdm’e o;f.these. EC's"granted by ‘tl_1e MpEF'are_ extracted

~ helow:..

“Project " Relevant portion of the EC

~proponent *

Housing Board™-......ItIs lnter alla noted thaf
o the pro;ect mvolves constructton Of a general
. "housmg scheme. at Sector 63 Chandlgarh

.| The total plot area is 1,71,9990.1 sq.m. The |
: | total built up (FAR) area proposed is 1, 94,

045.3 sq.m.”
[Ws Ascot | “The " project proponent is propos”—rb— to
Hotels - :& construct outlet Mall R—75 Sector-1 IMf

construction of 12900 Lakh. The project W}']I compris-n
| outlet Majll' and construct/on of building with 2 hasement,

~ |'Service . . |ground floor, plus seven floors. Total pfot
‘ Apartmént area is 16,000.0 sq m. The total permlsslble
" ‘-complex at R- FSI as inglicatéd i is 24,120.0 sqm.”

|78, sectort,| -

IMT - Manesar,

Haryana

~ [Mls Chandigarh | “construction of General Housing Scheme at
~ | Housing Board Sector-63, Chandigarh by M/s Chandigar"r

l

'Re‘so‘rts Ltd. for Manesar, Gurgaon, Haryana at cost of Rs. -

i

- M/s  Triveni| “For construction of group housing project et '
Infrastructure. | Triveni Galaxy at Sector 78, Faridabac
| Haryana- -...The project proponent fS
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o [Nes. et & o
SR |es1ts (py ang | | | |

' wllage !
Mulund(W),
Mumbai, |

Mah}erashtra : : g
Mls_ | ‘Kekade “..the total plot area is 95,022 sq.m. The tdiéi:
. | Construction | permissible ‘built up area’ (FSI) as indicatea -
| Co. Pt Ltd. for | is-1,20,078 sq.m.” » -

. proPQSGd
- ~Township'

| project . at
Kakade City at |-
' Karvenagar '
| Hinganie, .
Taluga Haveli, |
. L Dlstt ' Pune,
N ) . : 'Maharashtra

'_Therefore from 14.09.2006 till -04.04. 2011, the term

_ 'perm1ssuble FSI/FAR’ was used mterchangeably wnth the

A 'term ‘built up area by the appropriate authormes and it was |
-.“on thlS basns that the ECs were granted to project
-f.proponents aII over Indxa - -

E :Becedse the 2010 Jﬁdgmenf obseNed the amﬁiguity in the _

| 'term ‘butlt-up area’ in 'the EIA" Notifi Cation °2006 and .
__ - expressed the need for defining the same thereby holding
- ‘The EIA notifi catlon dated  September 14 2006 urgently

a ‘calls er a close ,second look by the concerned authorities.
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The. projects/activities under items 8(a) and 8(b) :of the

. schedule 1o the notification need to be descrrbed with
"_greater precrsron and clarity and the defmtron of built-up

" area with facrlltres open to the sky needs to be freed from its

present ambrgurty and vagueness.’ It is submltted that in :

comphance with the drrectlon glven Ly the Hon' ble Supreme
. Court in the 2010 Judgment the MoEF brought into effect B
e the 2011 Notlf catlon which contamed a clear det” nition of
| ~the term ‘burlt-up area’ statlng that “the burlt-up area for the

-purpose of this Notlf cation is defined as the built up area or

covered area on all ﬂoors put together rncludlng baSements
and other service areas, which are proposed in the

building/constructlon project.”

'Bec«:auee even -the facts recorded in the 2010 Judg‘ment

- reﬂect the general practice - adopted by the approprlate
B authontles of mterpretlng ‘built up area in consonance with

’the state bye laws: The 2010 Judgment pertamed to a

pro;ect undertaken by the Govt of Uttar Pradesh. to develop

..a recreatlonal park at NOIDA. The project mvolved massive
_ "constructlon. inter alia including dedlcatory' columns,

commemoratlve plaza natlonal memonal plinth with

sculptures Iarger than life statutes etc.; and was undertaken '
wrthout any prior envrronmental clearance as reqwred under

the EIA NOtIflcatIOI’l 2006. When an issue was raised with

‘respect to the project being undertaken wrthout prior



......
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envirorimental clearance, the stand taken by the SEIAA UP

'_was.’:that' {_he.'bujlt in‘ area wasilless than 20,000 square
meters ‘and. the EIA Notification 2006 would not be

' appllcable In submlttmg so, the SE]AA UP had calculated

the ‘bullt up area’ on the basus of state . bye-laws

' Furthermcre,, during the course of the proceedings of the

| 2010 Judgment, the MoEF also took the unequivocal stand

' "envuronmental clearance (paras 38-49). As was noted in |

. para 42 of the 2010 Judgment

‘The bwlt-up area has been calculated by the state of
Uttar Pradesh on the basis of its building bye-laws
« . The’ MoEF however relterated its stand in very

def nite and unequ:vocal terms _that the project in
. :questlon dld not fail within . the ambit of the EIA
Notifi cation 2006 and no envirgnmental clearance was
| :'jreqwred forsuch kind ofprOJects The stand of the MoEF

‘__'was based on the premise that the area of the project
~(33 43ha) was Iess than 50ha and_its bu:lt up area

' (9542sg m) was less than 20 000sgm..

L3

' different states’ SEIAA as well as the MoEF, \:fNeFe routinely
a cachanting ‘built:up area’ in consonance with state bye laws -

~ Q?hile granted en:virohmental clearance pricr to 04.04.2011.

. _Because the EIA. Notification 2011 was mtroduced by the
,_NIoEF speclf ically because the 2010 Judgment had urged

the"McEF to'take a close second look atthe term “built up -

.thatA the proje'ct in" question did not 'require prior _

: The'aforesaid is an eXample of the manner m:which the

892
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area’ w:th facllltres open to the sky’ appearlng in the EIA

Notlflcatlon 2006 and to free it from lts amblgwty and

.vagueness A bare perusal of the internal communlcatlon of -

‘ the Respondent MoEF - clearly shows that in view of the

201'0 ‘Judgment of the Hon'ble Supreme Court in- Re:

onstructlon of park at Greater Nolda near Okhla Bird

. Sanctuary, the provisions of EIA Notlflcatlon 2008 relating to

fbuilt up area’ needed to be re-looked. Relevant extracts of

the mternal commumcatlon are herem below

- “On ‘this file, we are dealing with the propqesal -
. : regardmg amendment to EIA Notlﬂcatlon *2006 as a

§ follow up of the above cited order dated 3.12.2010
-of the Hon’ble Supreme Court ln the matter related
" to Noida Park. Notings from page 1-5/n-ante in this
| " regard may kindly be seen. As may be seen that the

| Hon'ble Supreme Court'in the said order have
.. observed as under: o

2. From the above, it may be concluded that the

clarifications need to be built into. the EIA°
~ Notlflcatlon with respect to the following: .
(). Clanﬁcatlon about built up area / built up area for
covered constructlons | .
.‘ ‘ .(u) Clanﬂcatlon regardmg actlwty area m case of

' fac:lmes open to the sky;

. ”

i'Beca'us‘e'th'e 2010 Judgment was made earlier in time and
-was. dellvered by a Bench comprising of three Judges It

'-contalned the followung cryucial observation in para 79
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“Before puttlng down the records of the case a few
o vobservatlons may not be out of place; The EIA
notlﬁcatlon dated September 14, 2016 urgently calls

for a close second look by the concerned authorities.

| The projects/ activities under items 8(a) and 8(b) of

. the §chegule fo-the notlf/catlon need to be de§crrbed

with gre jter | recision an clarity and thé definition

. of Qu:lt ug area Wlth facilities gpen to the. skz neegs

to _be_ fre d_from. its present .ambl uity and

. vagueness. The question of appllcatlon of the

'-’general condltloq fo »the projects/activities listed in

the schedule also needs to be put beyond debate or -

dispute.”

As 'qpppéea 'théreto",' the judgment in Goe‘llGiang'a was
;7re.nd'e'red by a ;(Wo judge Bench, eight years later, only in |
’ ‘2018 The prlmary finding of the 2018 judgment was
c0nta|ned in para 19 stated ‘as held by us above the
'notlf/cat/qn Qf 2006. with regard ‘to “built up area” was
' éi)édlutelz clear:and needed no clériﬁcation.” That such a -
’_fmdmg could not have been made without taklng into

‘conS|deratlon the observatlons contamed in the 2010

Juc!gment. The 2018 judgment does not eveh refer. to the:

201 Q_’Judgrh‘ent and the observations contaihed therein.

. Because in Okh/a Bird- Sanctuary this Hon ble Court had

adjud|cated upon rival contentions | regardmg - the

com_puta_tlon of built up area and arrived at the conclusion

thajcih'e’- termi required greater‘precisizbn and clgi'ity. In the

894
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case of CIT v. Trilok Nath Mehrotra, (1998) 2 SCC 289 it

was held that

| “4 We do not fmd any conflict in the Iaw laid down in
the case of R.M. Chldambaram Pillai [( 1 977) 18CC 431
:.1977 SCC (Tax) 188 : (1977) 106 ITR 292] with the
o Iaw Iald down m the earlier. two cases. The decision in
. _';the case of Raj Kumar Singh Hukam Chandjj [(1970) 2
e -.SCC 436 (1 970) 78 ITR 33] was rendered by a Bench
of three Judges. Therefare, even assuming. that there
-was a confllct between that decrsron and the decision
rendered in Chidambaram Pillai case [(1977) 1 SCC
- 431 1977 SCC (Tax) 188 : (1977). 106 ITR 292] which
. was rendered by a Bench of two Judges the decision
of the Iarger Bench will prevarl o

This'* Hon’Ble Court has further ruled in.the case of
~ Tribhuvandas Purshottamdas Thakurv. Ratilal Motilal Patel,

(1968) 1 SCR 455,

: .“We may refer to. the observatrons made by '

'Venkatarama Alyar, J., in Jaisri Sahuv Rajdewan

L Dubey [(1962) 2 SCR 558 at pp. 567—69] and the

_ cases referred to therem If dec:srons of the same or

" a superlor court are ignored, . ‘even thotigh directly

".»applrcable by a. Judge in_deciding a case arising

before him, on the vreW that every Judge is entitled

.to take such view as he chooses of the questlon of
law. arising before him as Venkatarama Alyar J.,

observed the “law will be bereft of all rts utility if it

- should ‘be thrown into a state of uncertainty by

-~ réason of confiicting decisions” |
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-'Because the defi hrtnon of the term ‘built-up area ought tobg
B .construed prospectlvely under the doctrine of "prospective
overrulrng" It IS most respectfully submltted that the

- apphcatlon of the 2011 Notlf cation to projects granted ECs
| between 14.09.2006 - 04.04.2011 or to those prOJects which

, Were exempted from an EG prior to the 2011 Notification;

o shall oppress the vested rlghts of such project proponents |

| -create new dlsabllltres qr obligations or |mpose new duties

in respect of constructlons already completed The same

shall cause chaos dlsruptlon and dlsarray in the entrre

, constructron mdustry.

‘Because the 2011 Notlf cation was issued by way of .

,amendment to the EIA Notifi catron 2006 and would only

- ’apply prospectlvely This is clear from para 5 of the 2011
Notlﬂcatlon which reads as follows: “Now therefore in
"exerCIse of the powers conferred by sub section (1 ) and |
cIaUSe (v) of sub-sectron 2 of section - 3 of the said
- f Envrronment (Protectlon) Act read with clause (d) of sub-rule v’

“(3) 'of rule 5 of the said Environment (Protect/on) Rules, the

Central Govemment hereby makes 'the- follovying

' oamendments in the said Notlﬁcat/on namely— ;

‘ FOR THAT it is settled law that unless there is a contrary

rntentlon a Ieglslatron must not applied prospectlvely In the

' case of CIT v. Vatika Township (P) Ltd., (20_15) 1 SCC

- 1,(“Vatika Township”) the Apex Court had noted that &
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. retrospectiy'e law con_travenes the prineiple:that a legislation
| which"g’ovems the ._co'nduct of an individual should be
» reg-uiated by existirig law and that every human being is
‘entltled to arrange h|s affairs by relymg on the current law

"' and should not find that hIS plans have been retrospectrvely
-' upset The prohlbltron on retrospectnvnty is based on the
‘ cardmal prtncnple of fairness and equlty In Vatrka Townsh/p

it was also held that,

“legislations which modified accrued rights or which
" impose obligations or impose new duties or attach a

‘ 'new disability have to be treated as prospectlve unless

X the Ieglslat/ve intent is clearly to glve the enactment a
retrospectlve effect; unless the legislation is for purpose .
‘of supplymg an obwous omission in a former legislation

o or to explarn a former Ieglslatlon :

it is submltted that in the present case, the 2011 Notlf cation .
‘was a result of the Judgment passed by this Hon' ble Courtin

“‘Okhla and thus the same cannot have anythlng but

_ prOSpectlve appllcatron

. Because insof.ar as the term ‘built up area’ is_concerned
'_ there" arefdiffenng definitions given by .vari’ous state bye
'_Iaws ‘Sorne 'state bye-lawsvdo not define ‘buitt up area’, but

”_:mstead contain: a det” nition of ‘covered area’. ThIS in turn

was used to calculate the ‘built up. area’ by the Approprlate

’Authorltles for the purpose of granting ECs Even the:

¥ deﬁmtlon glven to covered area’ under drfferent state bye
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éburlding on all ﬂoors mcludmg cantrlevered portion if any,

a'nd in case of slabs with beams height should not :

3¢

- laws are inconsistent. There is no definition of ‘built up area’

1}

in .the' sta.té 'bye" laws.. which -has 'pan lndia‘ applicability.
Herem extracted below are some of the defi nltions given to
: “bunlt up area’ and covered under varlous state bye laws:

Gu1arat Built.up area means the area covered bya

' but except the areas speclfically excluded as under
(@)

_Parklng spaces without - any enclosures and

~ partitions of any kind, with clear helghvt of 2.4 metres,

N exceed 2.8 metres

().

of 2, 8 metres in addition to depth of beams as per

Spaces of hollow plmth wnth maximum clear height

. structural requirements in resrdentnalbunldlngs only

~(not even in mixed development) at groynd level

| "'Wi't-hout any ,en'closures/wa'_lls and partitions in any

'-form 'exclu'ding shear ‘walls as per’ structural

o requrrements

©. -

- Regulations subject to maxrmum 4 % of the built up

Interlor open spaces and ducts requlred under these -‘

- area Canopy and architectural prOjectlons not tg be

. used for.any other purpose

(d).

o | maximum clear height of 2.6 metrés excluding

| ©).

| Basement exclusnvely used for required parklng wrth

beams

Secunty cabin upto 4 square metres

898
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(f);’ ' Weather shed ypto 0. 60 metre'width ' s

: (.g)'.‘_ . Stalr case with maxrmum intermediate landlng width

‘equal to the width of stair, maximum landrng width at

~ figor level shall.be twice the width of stair

(h). Lift lift well with lift cabin, stair cabin,. lift:land:ing of

| ‘llftwell and watertank
(i).' ' Open arr space/ chowk required under this

' regulatlon in walled ¢ity and gamtal

0 '-[El.ectr'ic room as specified by S.E.C or G.E.B

(ii) Madhya Pradesh Covered Area means the

| area of land covered by the plinth of the burldmg at the
- ground floor level and shall be counted as the ground
-‘coverage Thrs shall exclude the area covered by

' ‘ﬁproyectrons at slab level and area of the plmth not covered -
Aby roof at top Cantllevered prolectron up to an extend of
- ;one thlrd of the Marglnal Open Space shall be permrssmle '
" | on the upper slab level wrth a clear helght for
, évehlcular/pedestnan movement. These projectlons cannot |

éb'e made' at height below 2.5 metres from:the ground level.

Thrs prolectloh shall not construe to be covered area.

< Areas covered on the second and thrrd floor levels as
| cantllever projection wrth at least 5. 5 metres clear space
: below for' movement, but not within the setbacklmarglnal

' 'open space shall not be counted in covered area. All

areas_ in the burldlng shall be counted in covered areas
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eXc_ept for service ducts, garage on ground floor and lift -

| ;?Wel,ls’.

(m) Bihar: Covered area means ground area
: CQVered lmmedlately above the plinth Ievel covered by the

burldlng but does not inglude the space covered by
(a)' Garden, rockery, well and well structures, plant,
o | nursery, _waterproof surface water tanks, swimming
pool (|f uncovered) platform round a tree, tank,
"fountaln bench chabutra wnth open top and

. " : ‘unenclosed on sides by walls and the like

- (b) __:Drainage culvert conduit, catch :pit,- gully pit,

"~ chamber, gutter and the like; and

(c).'. ' .Compound wall, gate sllde, swing areas, covered by -

o chhaua and the like

- _(|v) Kera|a, -Built up area means the covered

or: weather shades perrmssnble

Furthermore lt can be clearly seen that all of the -

afore-mentloned definitions onIy take into account the FSI area,

whlle specnf cally excludlng the non FSI area. Therefore the

Approprlate Authontles used the terms buut up area and

FSI/FAR area inter.changeablyl until the introduction of the 2011

Notification. = °

area at any floor covered by roof other than cornlce roof ,

900
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. -Because prior to 04. 04 2011, the wrdely followed practhe

was for the prOJect proponents/ appllcants to specrfy the FSl

area as’ the bunlt-up area, ‘and for the appropnate authonty

"to grant the EC after notrng such FSI area as the built-up

' area in the EC ltis pertment to note that even though most .

| f’the applicatlons made pnor to the 2011 notmcatron

: specn‘” ied ‘built up area to be the same as FSI due to the
‘ practlce followed the appllcatlons submltted nonetheless

A 'contalned

| 'disclosures détails.and or designs ang drawings of non
_ _FSI area to the relevant authorlty

: Detalls of the entlre usable area to the relevant authorlty

l E‘dlsclosures and detalls of envrronmental |mpact of the
.' . jiéproject such as water consumptlon sewage, energy;

: consumptlon pollutlon generated etc.

All these factors would be mdependent of the manner in
whlch ‘bu1lt up ‘area’ was considered, and remalned the

same However notw1thstand|ng the dlsclosure of the entire

‘area ‘ECs were routinely granted by "the appropriate

authorltles with reference only to the FSI area speclt“ iedi in the

appllcatlon as the burlt—up area.’

“tis submltted that the 2011 Notlﬁcatlon was an amendment

of the ElA Notlfrcatlon 2006 and substltuted the term “built up
for coVered area” wrth “burlt up area or covered- ared onall -

ﬂoors put jtogether ‘including basements and other service



......

e ..
. :,

H 0
areas which. are - propesed in the building/cdnstruction
pro;ect v |

In the 2018 Judgment the twa Judge Bench of this Hon'ble

'Court dld not go into the questlon of whether the 2011

Notrf catlon is a clarlflcatlon or-a substltutlon of the EIA

.NOtiﬁéation "2006. The relevant paragraph — is' extracted

: below

| "It is not at all necessary to decrde Whether this notlflcatron

;IS clarn‘" catory or is in sybstitution of the original t notification

| of 2006 We say this becayse as held by us above, there
: IS no ambrgurty with regard to the definitign of “built up

area" even under the notification of 2006 and lt covers all _'

construqted area open ta the sky." .

.Hdwev‘e"r‘ the question whether the 201, i notiﬁcatien is to be
.construed as a substltutlon of the orlglnal entry or is merely a
: clanﬁcatnon wou|d have to be considered by thls Hon'ble
' _Court The said questron though raised in the 2018 case, this f
Hon’ ble Court. refralned to answer the same on the ground'
'that the EIA Notlﬁcatlon 2006 itself contamed the deflnltlon of '
~the term bunlt up area As such, the issue of whether the 2011
Notlﬁcatron was a clarifi catlon or a substitution has been left

:open ThIS has caused confusnon for all stakeholders in the
Indlan constructlon sector’ In view of the same, iti rs requested _

-that thls Hon ble Court settles this question in order to end the -

confuswn. ’
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Because even though the ECs may have been granted by the
approprlate authontues for the projects on the basrs of ‘FSI
Area for the purpose of calculatlng ‘built up area for the
perlod between 2006-2011 the overall |mpact on the
env1ronment caused by the constructron mcludrng crucial

factors such as water consumptlon sewerage facrlmes,

energy consumptlon ~welfare  of the people: road

requrrements pollutlon generated etc remams unchanged
‘Thls is notwnthstandlng the use of non-FSI Area of the projects

: for the calculatron of the burlt up area Therefore so longas

the overall enwronmental impact remains unchanged merely

fdue' to-the fact that non-FSI area whlle belng disclosed, was

'not taken as.a part of ‘built up area’ by the appropnate _

authontres whlle grantlng ECs pnor to 2011 (due to the then
general market understandmg of the provisions of the 2006
notifi catlon) ought not to by itself trrgger a vuolatron of the EIA

Notlﬂcatlons 2006 and ECs issued thereunder

'Beca'usev from the years 2006-2011; ie. prior to the
mtroductlon of the 201 1 Notifi cation, it was a common practice
of the approprlate authorities to grant EC to project

proponents on the basis of ‘built up area’ as def ned in the

state bye Iaws That most of the state bye laws equated the

terms ;‘bunt- up area’ a_nd 'FSI' and many of the ECs granted

-used the.terms' ‘built Up area’ and ‘FSI' interchangeably.



: o ' . R. Bec'ause the MoEF itseif has itself issyed various ECs while
_, ( A usrng the terms FSI and ‘built up area’ mterchangeably That:

prlor to 2011, the authorities were not takmg hon- FSI areainto

accouht whrle caleulating the “huilt up area’.

': C S. Because the rughts granted to the Petltloners under Article 14
and 19(1)(g) of the Constitution of India have been infringed.

lt is most respectfully submltted that the appllcatron of the 2011

Notrf catlon to prOJects granted ECs- between 14:09.2006 -
04 04 2011 or to those projects Wthh were exempted from an
EC,prlor tothe 2011 Notification;.'shall qppress the vested
rights of such project proponents, create new: disabilities or
_oblig'ations or impose new duties in respect of constructions
| . | . already completed Therefore the Petitioners require equal '
protectlon of law. wrth respect to their right practrce the

SR . busmess of constructlon

'. 35. That the Petitiohe,r has not approached any other court for the same ‘,
or sirrtil_ar :reliefs.' The, present Writ Petition is being filed bonafide

and in_t'h,e ihterest of justice. :

36. Further; the Petitioner does not have any alternative and / or equal -
efficacious r'em‘ed'y in the circumstarlces explained above and is
“thus constralned to approach this Hon'ble Court under Artlcle 32 of

the Constltutlon of. lndla
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o  PRAYER '
It rs therefore, :_respeotfully prayed that this Hon'ble Co;urt.rénay be
pleased to: | | R
A. lIssue ert in nature of mandamus and/or any writ- declarlng that
L der" mtron of ‘burlt up area in the notif cation $.0. 695(E) dated |
1: , . o ' 04. 04 2011 |ssued by the MOEF shall be prospectrvely applicable
o only from 04.04. 2o11 |
" B. . lss'ue'élv\r'itfin natt.ir_e of mandamus and/or any writ deglaring that |
' o | ECsk’/‘Féermissjons’ granted under item 8 of the EIA Notit"rcation for

= the period 14.09.2006-04. 04.2011 are legal and.valid in so far as
. the rellance placed by the Appropriate Authorrtles on the state
' bye- laws for mterpretatlon and calculation of bunt-up area is

N - con cerned, -

.C.  lIssue’ ert in nature of mandamus and/or any wrrt deolarrng that
. the term ‘bunlt up area’ in the EIA Notification dated 14 09 2006 is

~ to be mterpreted in acoordance- with state bye Iaws-for the period

14.09.2Q06,—,b4.04. 2011;

:.;*'f%;,':. ‘ ’ D. " Pass suCh other order or orders as are deemed fit ancl proper in
:,' -:‘1.'_3 - ~ the facts and crrcumstances of the case.

' AND FOR THIS ACT OF KINDNESS THE PETITIONER AS IN DUTY
BOUND SHALL EVER PRAY : :

FlLED BY

. (E.C. AGRAWALA)
o . ADVOQCATE FOR THE PETITIONER
Drawn on: 22.12.2018 o
Filed on: 02.01.2019
New Delhi-
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N THE SUPREME COURT OF lNDlA R .
(CIVtLORIGINAL JURISDICTION) ‘

WRlT PETlTION (C) NO ' OF 2018

IN. THE MATTER OF -

‘Buuders Assocnatlon of India ,' SR Petitioner
VERSUS ~

Union of India- S . ....Respondent
. . . AFFIDAVIT

l, Rajendra @ NlrmalKumar S/o. Shankarrao Athawle aged about

59 'years, havmg offtce at Mllk Scheme Co-0p Socnety GPRO

Square, ClVIl Lines, Nagpur- 440001 do hereby solemnty affirm and

state as.under.—

1. 'That l am the authonzed representatlve of the Petftloner

above named ! state that I am well conversant. W|th the facts
and - cnrcumstances of the case ‘and as such l am fully

competent to. swear this affidavit.

.'2. That l have read and understood the Acontents of

accompanymg Synopsus and List of Dates consisting | ef /Y
4%

Pages (Bto. f”\ ) and Writ Petition conS|st|ng of/Pages( /

to. M_}_) and say that the facts stated therem are: true and

correct to best of my knowtedge and behef

906
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3. | state that the copies of the documents annexed to the

Petitioh 'are true copies of their respective originals and

I

Correct to the best of the knowledge of the Petitioner.

RBuilder’s Ass W@lxa

DE,PONENT

¥  VERIFICATION:

= e aboven'am‘ed. depolriielnt do hereby solemnly verify thﬁt the
c;on.tents of the aforesaid affidavit are true and corre‘ct to.the best of
my knowledge and belief and nothing has been concealed there

from.

Verified at_taggum: _on this 95.%ay of December, 2018.

(Hrhoret

DEPONENT

. Wmmmm' . '
W@?ﬂg‘qh"ﬂj @‘?"@ S0 8
Bhirwy ’R'.'" B Gl
TR, 21

wam

‘ ﬁﬁﬁﬁ
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ANNEXURE-A-6 908

ITEM NO.10 COURT NO.3 SECTION X

SUPREME COURT OF INDTIA
RECORD OF PROCEEDINGS

Writ Petition(s)(Civil) No(s).24/2019
BUILDERS ASSOCIATION OF INDIA Petitioner(s)
VERSUS
UNION OF INDIA Respondent(s)
Date : 12-02-2019 This petition was called on for hearing today.
CORAM
HON'BLE MR. JUSTICE S.A. BOBDE

HON'BLE MR. JUSTICE SANJAY KISHAN KAUL
HON'BLE MR. JUSTICE DEEPAK GUPTA

For Petitioner(s) Mr. Mukul Rohatgi, Sr.Adv.
Mr. Mahesh Agarwal, Adv.
Mr. Abhinav Agrawal, Adv.
Mr. Himanshu Satija,Adv.
Mr. E. C. Agrawala, AOR
For Respondent(s)
UPON hearing the counsel the Court made the following
ORDER
The learned <counsel appearing for the
Petitioner seeks permission to withdraw this
petition with 1liberty to avail appropriate remedy
before the High Court.

The writ Petition is accordingly, dismissed as

withdrawn with 1liberty as aforesaid.

SignagurerNTaIVerwfie( B.Parvat hi) ( Indu Kumari POkh riyal)
saraga Court Master Assistant Registrar

BALA PAR! HI
Date: 20 2.13

11:15:31
Reason:Er

TRUE COPY
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MANTRI TECHZONE PVT. LTD.

FORWARD FOUNDATION AND ORS.

Signature-Net Verified

ANNEXURE-A-7

REPORTABLE

IN THE SUPREME COURT OF INDIA

CIVIL APPELLATE JURISDICTION
CIVIL APPEAL NO. 5016 OF 2016

VERSUS

WITH

CIVIL APPEAL NOS.8002-8003 OF 2016

CIVIL APPEAL NO.12326 OF 2016

CIVIL APPEAL NO.9227 OF 2016
CIVIL APPEAL NO.1343 OF 2017
CIVIL APPEAL NO.10995 OF 2016

CIVIL APPEAL NO.10993 OF 2016

CIVIL APPEAL NO.10994 OF 2016

CIVIL APPEAL NO.2246 OF 2018
CIVIL APPEAL NO.10992 OF 2016

CIVIL APPEAL NO.12157 OF 2016

CIVIL APPEAL NO.12152 OF 2016

CIVIL APPEAL NO.12156 OF 2016

CIVIL APPEAL NO.12158 OF 2016

CIVIL APPEAL NO.12160 OF 2016

CIVIL APPEAL NO.12159 OF 2016

... APPELLANTS

... RESPONDENTS

TRUE COPY
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CIVIL APPEAL NOS.4923-4924 OF 2017
CIVIL APPEAL NO.14966 OF 2017

JUDGMENT

S.ABDUL NAZEER, J.

1. These appeals have been preferred under Section 22 of the
National Green Tribunal Act, 2010 (for brevity 'NGT Act))
challenging the judgment and order dated 07.05.2015 and
04.05.2016 respectively passed by the Principal Bench of the
National Green Tribunal, New Delhi (for short 'the Tribunal').

2. The appellants in Civil Appeal Nos. 5016 of 2016 and 8002-
8003 of 2016 are respondent Nos. 9 and 10 in the Original
Application No. 222 of 2014 (hereinafter referred to as 'the
respondent Nos. 9 and 10'). The said Application was filed by
respondent Nos.1 to 3 herein (hereinafter referred to as 'the
applicants'). Respondent Nos. 4 to 7 in these appeals are the State
of Karnataka and other authorities. They were arrayed as

respondent Nos. 1 to 4 in the application. Respondent Nos. 12 and
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13 herein were subsequently impleaded in the application (for short
'the impleaded respondents’).

3. The State of Karnataka has filed Civil Appeal Nos. 4923-4924
of 2017, challenging the general condition and direction No.(1)
contained in the order of the Tribunal dated 04.05.2016. The other
appeals have been filed by different entities, who were not parties
before the Tribunal challenging the order of the Tribunal dated
04.05.2016 insofar as it directs a buffer/green zone of 75 meters in
respect of lakes, 50 meters in respect of primary Rajakaluves, 35
meters in case of secondary Rajakaluves and 25 meters in case of
tertiary Rajakaluves with retrospective effect. According to them,
they are adversely affected by the aforesaid condition in the
impugned order.

4. The applicants filed O.A. No.222 of 2014 by contending that
ecologically sensitive land was allotted by the Karnataka Industrial
Area Development Board (for short 'the KIADB') to respondent Nos.
9 and 10 vide Notifications dated 23.04.2004 and 07.05.2004
respectively for setting up of Software Technology Park, Commercial
and Residential complex, hotel and Multi Level Car Parks. The

Master Plan formulated by the Bangalore Development Authority

3



(for short the 'BDA'), identifies the allotted land as 'Residential
Sensitive', though the same land was identified in the Draft Master
Plan as 'Protected Zone'. It was further contended that the Revenue
Map in respect of properties as referred in the Land Lease
Agreements has multiple Rajakaluves (Storm Water Drains). The
development projects in question sit right on the catchment and
wetland area which feeds the Rajakaluves, which in turn drains
rain water into Bellandur Lake. The project will thus encroach two
Rajakaluves of 1.38 acres and 1.23 acres each.

5. The Satellite Digital Images of the area from the year 2000 to
2012 show encroachment upon these Rajakaluves, as well as the
manner in which they are covered by the construction. The State
Level Expert Appraisal Committee (for short 'SEAC'), which was to
assist the State Level Environment Impact Assessment Authority
(for short 'SEIAA'), held its meetings on various dates to examine
the project. It had required the appellant No.9 to submit a revised
NOC from the Bangalore Water Supply and Sewerage Board (for
short 'BWSSB') for the project in question. It was also observed
that the project lies between the Bellandur Lake and the Agara

Lake. Respondent No.9 was also directed to take protective

4
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measures to spare the buffer zone around Rajakaluves and also to
commit that no construction would be carried out in the buffer
zone. In the meeting of 11.11.2011, it was recorded that the project
proposes car parking facility for 14,438 cars in that environmentally
sensitive area.

6. It was alleged that NOC was issued covering an area of 17,404
sq. mtrs. whereas the built up area, as noted by SEAC, is
13,50,454.98 sq. mtrs. Respondent No.9 obtained NOC from
BWSSB by concealing material facts and by misrepresenting that
NOC is required only for residential units which form a very
minuscule part of the total project. Respondent No.9 had
approached the Karnataka State Pollution Control Board (for short
'the KSPCB') for obtaining clearance, which was granted on
04.09.2012 subject to the fulfillment of the conditions stated in the
consent order which included leaving the buffer zone all along the
valley and towards the lake. It is further contended that the grant of
consent by the KSPCB to respondent No.9 also contained a
condition with regard to obtaining Environmental Clearance from
the Competent Authority and no construction was to commence

until such clearance was granted.

5



7. Applicants further contended that respondent No.9 violated
the conditions and commenced construction of the project. There
was also violation of the stipulations stated in the approval of SEAC
in relation to buffer zone and construction over Rajakaluves. The
construction had been commenced over the ecologically sensitive
area of the lake catchment area and valley, with utter disregard to
the statutory compliances. Referring to these blatant irregularities,
the applicant submitted that the conversion of land from 'Protected
Zone' to 'Residential Sensitive Area' is violative of the law. The
project is right in the midst of a fragile wetland area which ought
not to have been disturbed by the development activity. The fragile
environment of the catchment area has been exposed to grave and
irreparable damage. It has severely disturbed and damaged the
Rajakaluves. Respondent Nos. 9 and 10 started to level the land by
filling it with debris, thus causing damage to the drains. The
conditions with regard to no-disturbance to the Storm Water
Drains, natural valleys and buffer area in and around the
Rajakaluves have been violated. It has in turn, affected the ground
water table and bore wells which are the only source of water for

thousands of households. Fishing and agriculture which depends

6
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on Bellandur Lake are also severely affected. The construction over
the wetland between the two lakes is in violation of Wetlands
(Conservation of Management) Rules, 2010 (for short 'Rules of
2010)).

8. It was submitted that SEIAA in its meeting dated 29.09.2012,
decided to close the file pertaining to respondent No. 10 due to non-
submission of requisite information and the application thereof was
rejected in November, 2012. Despite the rejection, respondent
No.10 commenced construction on the project in full swing.

9. The applicants also relied upon the findings of the Joint
Legislative Committee, constituted under the Chairmanship of Shri
A.T. Ramaswamy in the month of July 2005, which stated that
there were 262 water bodies in the Bangalore city in 1961 which
drastically came down because of trespass and encroachments. It
was also affirmed that about 840 kms. of Rajakaluves have been
encroached upon in several places and have become sewage
channels. The applicants also relied on the Report of the Committee
under the Chairmanship of Hon'ble Mr. Justice N.K. Patil
suggesting immediate remedial action in order to remove

encroachments on the lake area and the Rajakaluves and

7



preservation of the lakes in and around Bangalore city. It was
further contended that other Expert Committees, including
Lakshman Rau Expert Committee had also submitted proposals for
preservation, restoration or otherwise of the existing tanks in
Bangalore Metropolitan Area which recommended to maintain good
water surface in Bellandur tank and to ensure that the water in the
tank is not polluted. The Central Government in August 2013 had
issued an advisory on conservation and restoration of water bodies
in the urban areas. The applicants claim to have obtained
monitoring report of the project by respondent No.5, Ministry of
Environment and Forests, through RTI on 21.08.2013. The report
dated 14.08.2013 revealed that the project proponents are in clear
breach of their undertaking to carry out all precautionary measures
to ensure that the Bellandur lake is not affected by the construction
and operational phase of the project. This approach is particularly
with regard to the major alteration in natural sloping pattern of the
project site and natural hydrology of the area.

10. The Lake Development Authority (for short ‘the LDA’), after
inspection in the catchment area of the Bellandur Lake submitted

its report dated 12.06.2013 which confirms that the project will

8
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have disastrous impact, including deleterious effect on the
Bellandur Lake. This report was brought to the notice of KIADB.
The LDA has also opined that the land should be classified and
maintained as sensitive area. The KIADB called upon respondent
No. 9 to comply with the rules of Ecology and Environment
Department and to obtain necessary approval from KSPCB and
LDA. Despite all this, respondent Nos. 9 and 10 have continued
with their illegal constructions and have caused damage to the
ecology and the environment by irreparably jeopardizing the
ecological balance in this sensitive area. The applicants rely upon
the Revised Master Plan, 2013 issued by BDA which specifically
provides that 30 meters buffer zone is to be created around the
lakes and 50 meters buffer zone to be created on either side of the
Rajakaluves. It was also pleaded that respondent No. 9 had
obtained the NOC from BWSSB only with regard to residential units
and not for the entire project and that the Environmental Clearance
obtained by respondent No.9 is based upon the partial NOC issued
by BWSSB which itself is a misrepresentation. It was contended
that the projects are bound to create water scarcity as the

requirement of the project of respondent No. 9 alone is
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approximately 4.5 million liters per day, i.e. 135 million liters per
month, which is more than what the BWSSB supplies to the entire
Agaram Ward. The construction of respective projects by
respondent Nos.9 and 10 respectively, besides having commenced
without permission from the authorities and being in violation of
the conditions imposed for grant of permission/consent, is bound to
damage the environment, resulting in change in the topography of
the area, posing potential threat of extinction of the Bellandur lake,
causing traffic congestion, shortening and wiping out the wetlands,
extinction of Rajakaluves and causing serious and potential threat
of flooding and massive scarcity of water in the city of Bangalore,
particularly the areas located near the water bodies.

11. Respondent No.9 in its objections contended that it was
incorporated with the objective of establishing an Information
Technology Park and R & D Centre with facilities such as
residential complexes, parks, education centres and other allied
infrastructure within a single compound. It had submitted the
proposal to establish such Information Technology Park and other
facilities to the State Government and requested for allotment of

land for the project. Its proposal was considered in 78t High Level

10
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Committee meeting held on 21.06.2000 and after examining the
proposal, it was approved by the Government on 06.07.2000. Before
the State High Level Committee, it had informed that its
requirement was 110 acres of land, 25 MW of power from the
Karnataka Power Transmission Corporation Limited (for short the
‘KPTCL’), and four lakh litres of water per day from BWSSB. The
lands for the project were initially notified vide Notification dated
10.02.2004. Subsequently, the lands were allotted vide letter dated
28.06.2007 for which Lease-cum-Sale Agreement was signed on
30.06.2007. Considering the overall development of the State of
Bangalore, this respondent proposed a Mixed Use Development
Project consisting of an Information Technology Park, residential
apartments, retail, hotel and office buildings with a total built up
area of 13,50,454.98 sq mtrs. The Project was conceived as a zero
waste discharge project. The project is located one and a half kms.
away from the southern-side of the Bellandur Lake. Towards the
North, adjacent to the Project, lies vast stretches of lands belonging
to the Defence and towards the East, lies the Project of respondent

No. 10 and another developer is also developing a project on the

11



western side. It has obtained sanction plan on 04.07.2007 which
was renewed from time to time.

12. Respondent No. 9 claims that it has obtained NOC from
Airport Authority of India on 09.04.2010. Bharat Sanchar Nigam
Ltd, vide its communication dated 16.04.2010, granted clearance
for the project construction. BWSSB, vide its communication dated
26.04.2011 issued NOC for portion of the proposed construction to
be built. The Bangalore Electricity Supply Company Ltd. also
granted NOC for arranging power supply to the proposed residential
and commercial building in its favour. Environmental Clearance
was granted by SEIAA vide communication dated 17.04.2012. The
Director General of Police has issued NOC and KSPCB vide order
dated 04.09.2012 accorded its consent for construction of the said
project subject to the conditions stated therein. It was further
stated that after grant of the Environmental Clearance on
17.09.2012, the same was published in the leading newspapers
“Kannada Prabha” and "The Indian Express” on 12.03.2012 and
14.03.2014 respectively.

13. It submitted a modified the building plan which was approved

by KIADB vide its letter dated 30.08.2012, which was valid up to

12
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10.08.2014. It started the construction of the project in November
2012, taking all precautions as per terms and conditions of the
orders issued by the competent authorities. It was also submitted
that it has raised the constructions in accordance with the plans
and conditions of the Environmental Clearance and consent orders
and that it has not violated any of the conditions and has not
caused any adverse impact on the ecology and environment of the
area. It has denied the contention that its construction activity has
blocked the Rajakaluves and has adversely affected the lake. It has
already spent a sum of Rs 306.73 crores on the project towards
procurement of men and materials, machinery, infrastructure,
medical and sanitary facilities, etc. and that it has availed financial
assistance from various banks and financial institutions towards
the construction and execution of the project and that various
contracts have been signed with the third parties. It is specifically
pleaded that the petition is barred by time and suffers from defects
and laches.

14. Respondent No.10 pleaded that the applicants raised
multifarious proceedings against it which is an abuse of the process

of law and mala fide. It had submitted a revised proposal in respect

13



of its project in question and to obtain fresh clearance on
31.08.2007 with an investment of Rs. 179.22 crores. The State High
Level Committee had cleared the project which was communicated
to it on 25.01.2008. Its properties are located in between Bellandur
Lake and Agara Lake but there are no primary storm water drains
and secondary storm water drains that exist in its properties. It
has clearances from various authorities, including Environmental
Clearance and consent for establishment.

15. KIADB stated that after possession of the land was handed
over to respondent Nos. 9 and 10, one year time was granted for the
implementation of the project which was extended from time to
time. The building drawings were approved on 04.07.2007, and the
modified building drawings were approved on 26.04.2011 and
30.08.2012 with specific conditions. In its meeting held on
16.07.2013, it was resolved to inform respondent No. 9 to fully
comply with the Ecology and Environment Rules and to obtain
approvals from the LDA and KSPCB. LDA vide its letter dated
24.09.2013, had informed KIADB that the construction activity in
the catchment area in the Bellandur Lake could drastically impact

the Lake with deleterious effects and asked it to stop construction
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activity of respondent Nos. 9 and 10. However, the validity of the
building drawings was again extended up to 10.08.2014. The
Lokayukta on 17.12.2013 had written a letter in respect of
complaint filed by the South East Forum for Sustainable
Development where it had been averred that the decision had been
taken by the Board on 21.12.2013 to keep in abeyance the approval
accorded and even the re-validations of plans. This was also
informed to respondent No.9. The Board took a decision which
was communicated to respondent No.9 on 02.01.2014, wherein it
asked the respondent No.9 to stop all construction activities on the
allotted lands. The said communication was challenged by
respondent No. 9 and on the stop-work notice, stay was granted by
the High Court of Karnataka. The stop-work notice dated
23.12.2013 issued by Bruhat Bengaluru Mahanagara Palike (for
short 'BBMP') was also stayed vide order dated 21.01.2014. The
proposal submitted by respondent Nos. 9 and 10 had been
approved by the State Government. The land allotted to respondent
Nos. 9 and 10 does not consist of any Rajakaluves.

16. The LDA took a stand that it was not at all aware of the project

initiated by KIADB. It came to know about the entire project only
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when certain newspaper reports surfaced during the month of
June, 2013 and till that time it was in the dark. After the
complaints, it inspected the Bellandur Lake and the Agara Lake on
12.06.2013 and prepared an inspection report. In the report, it was
noticed that large scale construction activities were going on in the
catchment area of Bellandur Lake and that there was a change in
the land use, which in turn has directly affected the catchment of
Bellandur Lake. The wetland area of Agara Lake had also shrunk,
which originally formed the irrigation area for the adjoining
agricultural lands. Therefore, it had questioned the decision of
KIADB vide letter dated 06.07.2013 and even requested it to stop
the construction activity and to re-classify the land as non-SEZ
area. It was thereafter on 31.08.2013, that respondent No. 9 wrote
a letter for according approval for the proposed development
projects. However, vide its letter dated 23.09.2013, LDA informed
KIADB that it had no authority to grant or deny construction
projects, but it also communicated its objections to KIADB
mentioning that construction activity would be in contravention of
the directions of the Supreme Court. Despite these warnings,

KIADB granted approval to the extension of the building drawings of
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the project in favour of the project proponents with certain
conditions, like ensuring that all natural valleys, valley zone,
irrigation tanks and existing roads leading to villages in the said
land should not be disturbed. Further, the natural sloping pattern
of the project site was not to be altered and the lakes and other
water bodies within and/or at the vicinity of the project area should
be protected and conserved. Despite the objections, the plans were
approved and approvals were extended from time to time. It has
taken a categorical stand that the projects as approved by the
KIADB would have adverse impact on Bellandur and Agara Lakes.

17. On the basis of the pleadings of the parties, the Tribunal
framed the following questions for consideration and determination:

1. Whether the application filed by the applicants and
supported by respondent Nos. 11 and 12, is barred by

time and thus, not maintainable?

2. Whether the petition as framed and reliefs claimed
therein, disclose a cause of action over which this
Tribunal has jurisdiction to entertain and decide the

application under the provisions of the NGT Act, 2010?

3. Whether the present application is barred by the

principle of res judicata and/or constructive res judicata?

17



Whether the application filed by the applicants should
not be entertained or it is not maintainable before the
Tribunal, in view of the pendency of the Writ Petitions
36567-74 of 2013, before the Hon'ble High Court of

Karnataka? and

What relief, if any, are the applicants entitled to?
Should or not the Tribunal, in the interest of
environment and ecology issue any directions and if so,

to what effect?

18. The Tribunal by its order dated 07.05.2015 at Annexure A-2,

disposed of the applications with the following directions:

1)

We decline to pass any direction or order to stop

further progress and/or demolition of the project or any

part thereof at this stage. However, we constitute the

following Committee to inspect the projects in question

and submit a report to the Tribunal inter alia but

specifically on the issues stated hereinafter:

a)

b)

c)

d)

Advisor in the Ministry of Environment and Forest
dealing with the subject of wetlands.

CEO of the Lake Development Authority, Karnataka
State.

Chief Town Planner of BBMP, Bangalore.

Chairman of SEAC which recommended the grant of
Environmental Clearance to the projects in

question.
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e) Sr. Scientist (Ecology) from the Indian Institute of
Sciences, Bangalore.
f) Dr. Siddharth Kaul, former Advisor to MoEF.
g) A Senior Officer from the National Institute of
Hydrology, Roorkee.
2)  Member Secretary of the Karnataka State Pollution
Control Board shall act as the Convener of the
Committee and would submit the final report to the
Tribunal.
3) The Committee shall inspect not only the sites
where the projects in question are located but even other
areas of Bangalore which the Committee in its wisdom
may consider appropriate, in order to examine the
interconnectivity of lakes and impact of such activities
upon the water bodies with particular reference to lakes.
4)  The Committee shall submit whether the projects in
question have encroached upon or are constructed on the
wetlands and Rajakaluves. If so, are there any adverse
environmental and ecological impact of these projects on
the lake, particularly Bellandur Lake and Agara Lake, as
well the Rajakaluves. The report should specify, if any
Rajakaluves have been covered by the construction
activities of respondent Nos. 9 and 10 or by any of the
projects in the area in question.
5) Committee should submit in its report, if these

projects have any adverse impacts upon the surrounding
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ecology and environment, with particular reference to
lakes and wetlands. If yes, then whether any part of the
project is required to be demolished. If so, details thereof
along with reasons.

6) The Committee shall substantially notice if any of
the conditions of the Environmental Clearance order in
each case of respondent Nos. 9 and 10 have been
violated. If so, to what extent and suggest remedial
measures in that behalf to restore the ecology of the area.
7) The Committee would also recommend what should
be the buffer zone around the lake(s) and interconnecting
passages and wetlands. The Committee shall also report,
whether activities of multipurpose projects which have
serious repercussions on traffic, air pollution,
environment and allied subjects should be permitted any
further or not, particularly, in wetlands and catchment
areas of water bodies.

8) Recommendations should be made with regard to
the steps and measures that should be taken for
restoration of lakes, particularly in the city of Bangalore.
9) The Committee shall also find out that whether the
construction of the projects is in accordance with the
sanctioned drawings and bye-laws in accordance with the
letters dated 4th July, 2007 and 22rd April, 2008
respectively. Further, the Committee would also report

whether both respondent Nos. 9 and 10 have installed
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ETP/STP and have taken full measures for recycling of
used water for washing and flushing, etc. in terms of
letters dated 11t October, 2013 and 3 January, 2013,
issued by the Karnataka Industrial Area Development
Board to respondent Nos. 9 and 10 respectively.

10) In the event, the Committee is of the opinion that
the adverse impacts noticed are redeemable, then what
directions need to be issued in that behalf and the cost
involved for achieving the said conservation and
restoration of lakes and water bodies.

11) Till the submission of the report by the Committee
and directions passed by the Tribunal in that regard,
both respondent Nos. 9 and 10 are hereby restrained
from creating any 3t party interests or part with the
possession of the property in question or any part
thereof, in favour of any person.

12) The Committee shall submit its report to MoEF and
to this Tribunal as expeditiously as possible and in any
case not later than three months from today. During
that period we restrain MoEF, SEIAA and/or any public
authority from sanctioning any construction project on
the wetlands and catchment areas of the water bodies in
the city of Bangalore.

13) The Committee shall report if the project proponents

are proposing to discharge their trade or domestic
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effluents into the lake or any of the water bodies in and
around of the area in question.

14) For the reasons stated in the judgment, respondent
No. 9 is liable and shall pay a sum of Rs. 117.35 crores,
while respondent No. 10 shall pay a sum of Rs. 22.5
crores respectively being 5 per cent of the project value,
within two weeks from today. The said amount would be
paid to the KSPCB, which shall maintain a separate
account for the same and would spend this amount for
environmental and ecological restoration, restitution and
other measures to be taken to rectify the damage
resulting from default and non-compliance to law by the
Project Proponent in that area, after taking approval of
the Tribunal.

15) We make it clear that the said respondents would
not be entitled to pass on the amount in terms of
direction 14, on to the purchasers because this liability
accrues as a result of their own intentional defaults,
disobedience of law in force and carrying on project

activities and construction illegally and unauthorizedly.

19. Feeling aggrieved by the said order, respondent Nos. 9 and 10
filed Civil Appeal Nos. 4829 and 4823 of 2015 before this Court.

This Court by its Order dated 20t May, 2015 passed the following

order:
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"One of the main contentions raised by
the Appellants in these Appeals is that though
the Tribunal had heard the matter only on
preliminary issues and no arguments on merit
were advanced, final judgment decides the
merits of the disputes as well and above all a
penalty of Rs.117.35 crores against the
original Respondent No.9 (the Appellant in
C.A. No. 4832 of 2015) and Rs. 22.5 crores
against Original Respondent No. 10 (the
appellant in C.A. No. 4829/2015) is imposed.

On the aforesaid averment, we feel that it
would be more appropriate for the appellant to
file an application before the Tribunal with the
prayer to recall the order on merits and decide
the matter afresh after hearing the counsel for
the parties, as the Tribunal knows better as to
what transpired at the time of hearing.

With the aforesaid liberty granted to the
petitioners, the appeals are disposed of.
Certain preliminary issues are decided against
the appellants which are also the subject
matter of challenge. However, it is not
necessary to deal with the same this stage. We
make it clear that in case the said application

is decided against the appellants or if
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20.

granted to the respondents. The Tribunal passed order dated

ultimately on merits, it would be open to the
appellants to challenge those orders by filing
the appeal and in that appeal all the issues
which are decided in the impugned judgment
can also be raised.

The counsel for the appellants state that
they would file the requisite application within
one week. Till the said application is decided
by the Tribunal, there shall be stay of the
direction pertaining the payment of aforesaid
penalty. Mr. Raj Panjwani points out that the
Tribunal has allowed the appellants to proceed
with the construction only on the payment of
the aforesaid fine/penalty. We leave it to the
Tribunal to pass whatever orders it deems fit

in this behalf, after hearing the parties."

In relation to Issue No.5, an opportunity of hearing was

06.04.2016 on these applications as under:

"M.A. No. 603 of 2015 and M.A. No. 596 of
2015
These Applications have been filed on

behalf of the Respondent 9 & 10 respectively.

It is not necessary for us to refer to any details
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in view of the directions that we propose to
issue in this case.

Without prejudice to the rights and
contentions of the parties and subject to just
exception we would hear the parties in terms
of the order of the Hon'ble Supreme Court of
India primarily on the question of imposition of
Environmental Compensation and merits
attached in relation thereto. Parties are given
liberty to address their submissions on that
behalf.

With the above directions the M.A. No.
603 of 2015 and M.A. No. 596 of 2015 stand

disposed of without any order as to cost."

21. It is evident from the above orders that the Tribunal had
granted opportunity to the parties to address it "limited question",
as aforementioned. The Tribunal after hearing the parties passed an
order dated 04.05.2016 as under:

“General Conditions or directions:

1. In view of our discussion in the main
Judgment, we are of the considered view that
the fixation of distance from water bodies

(lakes and Rajkalewas) suffers from the inbuilt
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contradiction, legal infirmity and is without
any scientific justification. The RMP - 2015
provides SOm from middle of the Rajkalewas as
buffer zone in the case of primary Rajkalewas,
25m in the case of secondary Rajkulewas and
15m in the tertiary Rajkulewas in
contradiction to the 30m in the case of lake
which is certainly much bigger water body and
its utility as a water body/wetland is well
known certainly part of wet land. Thus, we
direct that the distance in the case of
Respondents Nos. 9 and 10 from Rajkulewas,
Waterbodies and wetlands shall be maintained
as below:-

(i) In the case of Lakes, 75m from the

periphery of water body to be maintained

as green belt and buffer zone for all the

existing water bodies i.e. lakes/wetlands.

(ii) S50m from the edge of the primary

Rajkulewas.

(iii) 35m from the edges in the case of

secondary Rajkulewas

(iv) 25m from the edges in the case of

tertiary Rajkulewas

This buffer/green zone would be treated

as no construction zone for all intent and
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purposes. This is absolutely essential for the
purposes of sustainable development
particularly keeping in mind the ecology and
environment of the areas in question.

All the offending constructions raised by
Respondents Nos. 9 and 10 of any kind
including boundary wall shall be demolished
which falls within such areas. Wherever
necessary dredging operations are required,
the same should be carried out to restore the
original capacity of the water spread area
and/or wetlands. Not only the existing
construction would be removed but also none
of these Respondents - Project Proponent
would be permitted to raise any construction
in this zone.

All authorities particularly Lake
development Authority shall carry out this
operation in respect of all the water bodies/
lakes of Bangalore.

2. The capacity of the existing STPs to treat
sewage is 729 MLD, whereas another 500 MLD
sewage is proposed to be treated in 10
upcoming STPs. In this context, all the STPs

operating in the area whether Government or
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privately owned, should meet the revised
standards notified by CPCB/MoEF.

3. Bangalore city receives treated potable
water of 1360 MLD from river Cauvery whereas
the requirement is for another 750 MLD and
the entire area falls in critical zone in terms of
ground water exploitation. Information reveals
that only one million litre per month of STP
treated water is wused by Dbuilders for
construction purposes. For this reason, the
BWSSB issues partial NOC to various
residential and commercial projects in respect
of supply of potable water. In this context,
following directions need to be issued:

i. At the time of grant of EC, the water
requirement for the construction
phase and operation phase should be
considered separately. Due
consideration should also be given for
identification of source of supply of
water and this should be a pre-
requisite for grant of EC.

ii. All the project proponents should
necessarily use only treated sewage

water for construction purpose and
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1ii.

Specific

this should be reflected in EC as a
condition for construction phase.

Wherever the quality of treated sewage
water does not conform to the quality
needed for construction, necessary
upgradation in STP should be

undertaken immediately.

Conditions/ Directions for

Respondent 9;

In addition to the above directions which

should be equally part of EC condition in

respect of respondents nos. 9 & 10, following

specific conditions shall apply to respondent

no. 9:

1.

Reclaimed area of the lake to the
extent of 3 acres 10 guntas in
survey No. 43 should be restored to
its original condition at the cost of
project proponent. The possession of
this area should be restored by
Respondent No. 9 to the concerned
Authorities immediately. In addition,
a buffer zone of 75 m should be
provided between the lake and the
project area and this should be

maintained as green area.

29



1i.

1ii.

In the remaining area, where
primary Rajkalewa is abutting the
project area, 50 m buffer zone on
the side of the project area from the
edge of the rajkalewa should be

maintained as green belt.

Several irrigation canals or tertiary

rajkalewas taking off from the Agara
tank were passing through the area
of respondent No. 9, and serve the
dual purpose of irrigating paddy
fields and disposal of surface run off
(storm water drains) during rainy
season. However on account of the
activities of the project, these drains
have been totally obliterated. For the
purpose of proper disposal of storm
runoff from the entire area falling
between the Agara lake and the
Belandur Lake, respondent No. 9
must provide required number of
storm water drains based on proper
hydrological study. These storm
drains should have a buffer zone of
15 m on either bank maintained as

green belt.
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1v.

The cumulative quantity of earth
excavated for the construction of
project is around 4 lakhs cubic
meters in the depth range of O to 9
meters. This has created huge
hillock like structure obstructing the
natural flow pattern of surface
runoff from Agara Lake side to
Balendur Lake side or primary
Rajkalewas. For this purpose,
during construction phase garland
drain should be constructed around
the existing dumping site for safe
disposal of runoff to the Rajkalewas.
For the disposal of excavated
material, a proper muck disposal
plan duly approved by SIEAA shall
be prepared. In any case the plan
should ensure that no
muck/sediment flows into
Rajkalewas and/or Belandur lake.

The Kharab land identified by
Revenue Dept. admeasuring 1 acre
2 guntas should be demarcated and

maintained separately as green belt.
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vi.

Vii.

The entire green belt created under
the directions of this Tribunal
should not to be considered as part
of green belt of the project as part of
EC condition and will be over and
above the green belt as indicated in
the EC.

In view of the heavy traffic load in
the adjoining Sarjapur road, a
proper study on the basis of traffic
density,foot falls expected, etc., a
proper plan needs to be prepared
and the concept of service road
exclusively for the project needs to
be worked out and additional
parking space created within the
project area and incorporated as a
part of the overall project layout,

within a period of 3 months.

10. Though, at the time of hearing prior to
passing the Judgment, we had heard the
parties on all aspects but still we have
provided re-hearing to the parties on all issues
with emphasis on imposition of environmental
compensation including the quantum. Upon

hearing, we are of the considered view that
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environmental compensation imposed upon
Respondent No. 9 calls for no variation and the
Respondent No. 9 should be called upon to pay
the said amount of Rs. 117.35 Crores
determined under the Judgment prior to
commencement of any project activity at the
site. Respondent No. 10 has not commenced
any actual construction activity but has
carried out various preparatory steps including
excavation and deposition of huge earth by
creating a hillock at the premises in question
and a site office.

Thus, considering cumulative effect on
environment and ecology due to various
breaches in that behalf by Respondent No. 10
and the fact that the remedial measures can
more effectively be taken by the Respondent
No.10, we reduce environmental compensation
payable by Respondent No. 10 to Rs. 13.5
crores (3% of the stated project cost instead of
5% as imposed in the original judgment).
General Directions:

1. We direct SEIAA, Karnataka to issue

amended order granting Environmental
Clearance within four weeks from today

incorporating all the conditions stated in this
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judgement and such other conditions as it may
deem appropriate in light of this judgment and
Inspection Note of the Expert Members. The
Project Proponents would be permitted to
commence activity only after issuance of
amended Environmental Clearance order.

2. SEIAA Karnataka and MoEF shall ensure
regular supervision and monitoring of the
project and during the construction and even
upon completion to ensure that activity is
carried out strictly in accordance with the
conditions of the order granting Environmental
Clearance, this Judgment, Notification of 2006
and other laws in force.

3. The distances in respect of buffer zone
specified in this judgment shall be made
applicable to all the projects and all the
Authorities concerned are directed to
incorporate such conditions in the projects to
whom Environmental Clearance and other
permissions are now granted not only around
Belandur Lake, Rajkulewas, Agara Lake, but
also all other Lakes/wetlands in the city of
Bengluru.

4. We hereby direct the State of Karnataka
to submit a proposal to the MoEF for
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demarcating wetlands in terms of Wetland
Rules 2010 as revised from time to time. Such
proposal shall be submitted by the State
within four weeks from today and the MoEF
shall consider the same in accordance with law
and grant its approval or otherwise within four
weeks thereafter. After such approval is
granted by MoEF, the State would issue
notification notifying such areas immediately
thereafter in accordance with Rules and law.

5. Both the Respondents Nos. 9 and 10
shall ensure that debris or any construction
material that has been dumped into the
Rajkulewas, or on their Banks and on the
buffer zone of wetlands should be removed
within four weeks from today. In the event they
fail to do so, the same shall be removed by the
Lake Development Authority along with the
State Administration and recover charges
thereof from the said Respondents.

6. There is a serious discrepancy even in
regard to the measurement of land as far as
Respondent No. 9 is concerned. Admittedly the
Respondent has been allotted and is in
possession of land admeasuring 63.94 acres,

though Environmental Clearance has been
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granted for 2,92,636.03 Sq. Meters which is
equivalent to 72.22 acres. For this reason
alone, Environmental Clearance cannot be
given effect to. While issuing the amended
Environmental Clearance, SEIAA Karnataka
shall take into consideration all these aspects
and, if necessary, would require Respondent
No. 9 to submit a fresh layout plant and the
entire project may be revised in accordance
with law.

7. Both the Respondents (Project
Proponents) shall submit an appropriate plan
in view of the conditions imposed in this
judgment and the amended Environmental
Clearance that would be issued.

8. The amount of environmental
compensation will be deposited prior to
issuance of amended Environmental
Clearance.

With the above directions, the Original
Application No. 222 of 2014 and Misc.
Applications Nos. 596/2016 and 603/2016 are
finally disposed of while leaving the parties to
bear their own costs."

22. Appearing for the appellants in C.A. No.5016 of 2016, Shri

Mukul Rohatgi, learned senior counsel, has submitted that the
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State Government in exercise of the power conferred under the
Karnataka Industrial Areas Development Act (for short 'KIAD Act')
declared the land in question as an industrial area. Thereafter, the
land in question has been acquired by the State Government in the
year 2004. Following the acquisition, on 28.06.2007, the land was
allotted to the appellant by the KIADB. The SEIAA granted
environmental clearance which was followed by public notice
concerning clearance on 14.03.2012. Neither the allotment of land
nor the environmental clearance was challenged before the
Tribunal. Thus, none of the statutory decisions or processes, are
the cause of action for the purpose of the application. The
averments made in the original application does not satisfy or meet
the requirements of Section 14(1) and (3) of the NGT Act and the
original application does not spell out the cause of action relevant
for the purpose of said provision. Since the statutory processes and
clearances could not have been challenged for being hit by Section
14(3), the construction activities which were the alleged cause of
action could not have been challenged. Therefore, the Tribunal

ought to have held that the application was not maintainable.

37



23. Further the application is barred by limitation. Though
environmental clearance was granted on 17.02.2012 and it was
published in two leading newspapers on 12.03.2012 and
14.03.2012, modified plan was approved by the KIADB on
30.08.2012, the application ought to have been filed within six
months from the date on which cause of action for the dispute first
arose in terms of Section 14 of the NGT Act. The present
application has been filed in March, 2014 which was much beyond
the prescribed period of limitation. No application seeking
condonation of delay has been filed accompanying the
application. Hence, the Tribunal ought to have dismissed the
application on the ground that as it is barred by time.

24. It was also argued that buffer zone laid down by the NGT is
substantially higher as compared to buffer zone which is required to
be maintained as per the Revised Master Plan, 2015 issued on
22.06.2007. This is contrary to the Karnataka Town and Country
Planning Act, 1961 (for short 'the Planning Act').

25. Shri Neeraj Kishan Kaul and Shri R.Venkataramani, learned
senior counsel appearing for the appellants, in this case have also

made similar submissions. It was argued that the direction
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imposing penalty/compensation is illegal on the ground that the
applicants did not allege that the construction work of the project
has caused environmental wrong. No wrong or injury either to
Bellandur lake water body or to Bellandur lake area, has been
alleged and established. As such, there is no question of any
enquiry relating to imposition of penalty or any compensation.

26. Shri Maninder Singh, learned senior counsel appearing for the
appellants, in C.A. No0s.5016 and 10995 of 2016, while supporting
the submissions made by Shri Rohatgi, has submitted that the
appellant has obtained sanction and approvals for the project from
the competent authorities. It could not start construction despite
grant of all the permissions, including environmental clearance as
early as  possible i.e. 30.09.2013. Hence, imposing
penalty /compensation is entirely unsustainable.

27. Learned Advocate General, Shri Udaya Holla, appearing for the
appellant-State of Karnataka in C.A.No0s.4923-4924 of 2017, has
submitted that the State of Karnataka is also aggrieved by the order
of the NGT to the extent of setting aside the buffer zone in respect of
water bodies and drains specified in the Revised Master Plan, 2015,

and enlargement of the buffer zone in respect of lakes and
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Rajakaluves. It is also aggrieved by the order of the NGT directing
the authorities to demolish all the offending constructions
raised /built in the buffer zone, which will result in demolition of
95% of the buildings in Bengaluru. It is submitted that the Revised
Master Plan is statutory in nature and NGT has no power,
competence or jurisdiction to consider the validity or vires of any
statutory provision/regulation. Therefore, the order of the NGT to
that extent is liable to be set aside.

28. Learned senior counsel appearing for the appellants in other
cases, have also supported the arguments of the learned Advocate
General. It was contended that the Revised Master Plan provides
for a 30 meters buffer zone around the lakes and a buffer zone of 50
meters, 25 meters and 15 meters from the primary, secondary and
tertiary drains, respectively to be measured from the centre of the
drain. Vide the impugned judgment, the NGT has revised these
buffer zones and has directed that the buffer zone be maintained for
75 meters around the lake and 50, 35 and 25 meters respectively
from the primary, secondary and tertiary drain, respectively.
Variation of buffer zone, as directed by the NGT is without any legal

and scientific basis and has the effect of amending the Revised
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Master Plan, 2015, without there being any challenge to the same
or any relief sought with respect to the said Revised Master Plan.
29. On the other hand, Shri Sajan Poovayya, learned senior
counsel, appearing for the applicants, has fairly submitted that the
applications were filed only against the appellants in C.A Nos. 5016
of 2016 and 8002-8003 of 2016 (respondent Nos. 9 & 10). He has
no objection to set aside the order in so far as the appellants in
other appeals including the State of Karnataka are concerned. He
has also no objection to set aside the general conditions and
directions of the NGT in paragraph (1) of the order dated
04.05.2016 except the directions issued against respondent Nos. 9
and 10. In view of the above, it is not necessary to examine the
contentions of the learned Advocate General in Civil Appeal Nos.
4923-4924 of 2017. It is also not necessary to consider the
contentions urged in the other civil appeals except the appeals filed
by respondents Nos. 9 and 10.

30. Shri Poovayya has strongly opposed the submissions made by
the learned senior counsel appearing for the appellants in C.A. No.
5016 of 2016 and C.A. Nos. 8002-8003 of 2016. It is submitted

that the Tribunal is a specialized body for effective and expeditious
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disposal of cases relating to environmental protection and
conservation of forests and other natural resources including
enforcement of any legal right relating to environment. The
jurisdiction of the Tribunal is provided under Sections 14, 15 and
16 of the NGT Act. Section 14 provides for the jurisdiction over all
civil cases where a substantial question relating to environment is
involved. However, such question should arise out of
implementation of the enactments specified in Schedule I. The
Tribunal has the jurisdiction under Section 15(1)(a) of the NGT Act
to provide relief and compensation to the victims of pollution and
other environmental damage arising under the enactments specified
in Schedule I. Under Sections 15(1)(b) and 15(1)(c), the Tribunal
can provide for restitution of property damaged and for restitution
of the environment for such area or areas, as the Tribunal may
think fit. Sections 15(1)(b) and 15(1)(c) have not been made
relatable to enactment specified in Schedule I of the Act. Section
15(1)(c) is an entire island of power and jurisdiction read with
Section 21 of the Act. He submits that whenever ecology is being
compromised and jeopardized, the Tribunal can apply Section 20

for taking restorative measures in the interest of environment. The
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limitation provided in Section 14 is period of six months from the
date on which cause of action first arose whereas in Section 15 it is
five years. Therefore, the petition is not barred by time.

31. He has further submitted that the provisions of Section 33
shall have the effect notwithstanding anything inconsistent
contained in any other law for the time being in force. This gives
the Tribunal overriding powers over anything inconsistently
contained in KIAD Act, Planning Act, Revised Master Plan of
Bangalore, 2015 and Karnataka Municipal Corporation Act, 1976
(for short 'KMC Act'). Therefore, the Tribunal while providing for
restoration of environment in an area can specify buffer zone
around specific lakes and water bodies in contravention with zoning
regulation.

32. Regarding limitation, he has submitted that the application
filed by respondents 1 to 3 was not an application simplicitor under
Section 14 of the Act. It was an application where a specific prayer
has been made with reference to Lake Development Authority's
report dated 12.06.2013 and the Ministry of Environment Forest
and Climate Change Monitoring Committee report dated

14.08.2013 for restoration of ecologically sensitive land and for
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maintaining sensitive area in its natural condition so that ecological
balance of the area is not disturbed. Therefore, the petition was
under Section 15 of the Act and it can be filed within five years from
the date on which the cause for such compensation or relief first
arose.

33. It was further submitted that right to appeal under Section 22
is not a vested right unless provided by statute. Exercise of
Appellate Jurisdiction without the fulfillment of statutory mandate
would be without jurisdiction. Section 22 of the Act provides for an
appeal on the ground specified in Section 100 of the Code of Civil
Procedure, 1908 (for short 'the CPC'). Under Section 100 of the
CPC, an appeal can be filed only on the ground that the case
involves a substantial question of law as may be framed by the
Appellate Court. In the instant case, the appeal does not involve
any substantial question of law hence it has to be dismissed in
limine. He has taken us through various materials placed on record
in order to substantiate that the direction passed and penalty
imposed by the Tribunal upon to project proponents are

sustainable. He prays for dismissal of the appeals.
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34. We have carefully considered the submissions of the learned
counsel of the parties and perused the materials placed on record.
35. Before considering the other contentions of the learned
counsel for the parties, let us first consider the scope of enquiry in
appeals filed under Section 22, which is as under:

"22. Appeal to Supreme Court.- Any person
aggrieved by any award, decision or order of the
tribunal, may, file an appeal to the Supreme
Court, within ninety days from the date of
communication of the award, decision or order of
the Tribunal, to him, on any one or more of the
grounds specified in section 100 of the Code of
Civil Procedure, 1908 (5 of 1908):

Provided that the Supreme Court may,
entertain any appeal after the expiry of ninety
days, if it is satisfied that the appellant was
prevented by sufficience cause from preferring

the appeal."

36. It is settled that there is no vested right of appeal unless the
statute so provides. Further, if a statute provides for a condition
subject to which the appropriate Appellate Court can exercise

jurisdiction, the Court is under an obligation to satisfy itself
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whether the condition prescribed is fulfilled. Exercise of appellate
jurisdiction without the fulfillment of statutory mandate would be
without jurisdiction. Therefore, the right of appeal provided under
Section 22 is to be read subject to the conditions provided therein.
37. Section 22 provides for an appeal to the Supreme Court on the
grounds specified in Section 100 of the CPC. Under Section 100
CPC, an appeal can be filed only on the ground that the case
involves a substantial question of law as may be framed by the
Appellate Court. The scope of appeal under Section 22, therefore, is
restricted to substantial question of law arising from the judgment
of the Tribunal. The test to determine whether the question is
substantial question of law or not was laid down by a Constitution
Bench of this Court in Sir Chunilal V. Mehta and Sons, Ltd. v.
Century Spinning and Manufacturing, 1962 Supp. (3) SCR 549.
This Court has laid down the test as under:

"The proper test for determining whether a
question of law raised in the case is substantial
would, in our opinion, be whether it is of general
public importance or whether it directly and
substantially affects the rights of the parties and if
so whether it is either an open question in the sense
that it is not finally settled by this Court or by the

Privy Council or by the Federal Court or is not free
from difficulty or calls for discussion of alternative
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views. If the question is settled by the highest court

or the general principles to be applied in

determining the question are well settled and there

is a mere question of applying those principles or

that the plea raised is palpably absurd the question

would not be a substantial question of law."
38. It is equally settled that merely because the remedy of appeal
is provided against the decision of the Tribunal on a substantial
question of law alone, that does not ipso facto permit the appellants
to agitate their appeal to seek re-appreciation of the factual matrix
of the entire matter. The appellants cannot seek to re-argue their
entire case to seek wholesale re-appreciation of evidence and the
factual matrix that has been considered by the Tribunal is ex facie
impermissible under Section 22. There cannot be fresh appreciation
or re-appreciation of facts and evidence in a statutory appeal under
this provision.
39. The first question raised by the learned counsel is in relation
to the maintainability of the application before the Tribunal.
40. The Tribunal has been established under a constitutional
mandate provided in Schedule VII List I Entry 13 of the

Constitution of India, to implement the decision taken at the United

Nations Conference on Environment and Development. The
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Tribunal is a specialized judicial body for effective and expeditious
disposal of cases relating to environmental protection and
conservation of forests and other natural resources including
enforcement of any legal right relating to environment. The right to
healthy environment has been construed as a part of the right to
life under Article 21 by way of judicial pronouncements. Therefore,
the Tribunal has special jurisdiction for enforcement of
environmental rights.

41. The jurisdiction of the Tribunal is provided under Sections 14,
15 and 16 of the Act. Section 14 provides the jurisdiction over all
civil cases where a substantial question relating to environment
(including enforcement of any legal right relating to environment) is
involved. However, such question should arise out of
implementation of the enactments specified in Schedule I.

42. The Tribunal has also jurisdiction under Section 15(1)(a) of the
Act to provide relief and compensation to the victims of pollution
and other environmental damage arising under the enactments
specified in Schedule I. Further, under Section 15(1)(b) and 15(1)(c)
the Tribunal can provide for restitution of property damaged and for

restitution of the environment for such area or areas as the
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Tribunal may think fit. It is noteworthy that Section 15(1)(b) & (c)
have not been made relatable to Schedule I enactments of the Act.
Rightly so, this grants a glimpse into the wide range of powers that
the Tribunal has been cloaked with respect to restoration of the
environment.

43. Section 15(1)(c) of the Act is an entire island of power and
jurisdiction read with Section 20 of the Act. The principles of
sustainable development, precautionary principle and polluter pays,
propounded by this Court by way of multiple judicial
pronouncements, have now been embedded as a bedrock of
environmental jurisprudence under the NGT Act. Therefore,
wherever the environment and ecology are being compromised and
jeopardized, the Tribunal can apply Section 20 for taking restorative
measures in the interest of the environment.

44. The NGT Act being a beneficial legislation, the power bestowed
upon the Tribunal would not be read narrowly. An interpretation
which furthers the interests of environment must be given a
broader reading. (See Kishsore Lal v. Chairman, Employees' State
Insurance Corpn. (2007) 4 SCC 579, para 17). The existence of the

Tribunal without its broad restorative powers under Section 15(1)(c)
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read with Section 20 of the Act, would render it ineffective and
toothless, and shall betray the legislative intent in setting up a
specialized Tribunal specifically to address environmental concerns.
The Tribunal, specially constituted with Judicial Members as well
as with Experts in the field of environment, has a legal obligation to
provide for preventive and restorative measures in the interest of
the environment.

45. Section 15 of the Act provides power & jurisdiction,
independent of Section 14 thereof. Further, Section 14(3)
juxtaposed with Section 15(3) of the Act, are separate provisions for
filing distinct applications before the Tribunal with distinct periods
of limitation, thereby amply demonstrating that jurisdiction of the
Tribunal flows from these Sections (i.e. Sections 14 and 15 of the
Act) independently. The limitation provided in Section 14 is a
period of 6 months from the date on which the cause of action first
arose and whereas in Section 15 it is 5 years. Therefore, the
legislative intent is clear to keep Section 14 and 15 as self contained
jurisdictions.

46. Further, Section 18 of the Act recognizes the right to file

applications each under Sections 14 as well as 15. Therefore, it
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cannot be argued that Section 14 provides jurisdiction to the
Tribunal while Section 15 merely supplements the same with
powers. As stated supra. the typical nature of the Tribunal, its
breadth of powers as provided under the statutory provisions of the
Act as well as the Scheduled enactments, cumulatively, leaves no
manner of doubt that the only tenable interpretation to these
provisions would be to read the provisions broadly in favour of
cloaking the Tribunal with effective authority. An interpretation
that is in favour of conferring jurisdiction should be preferred
rather than one taking away jurisdiction.

47. Section 33 of the Act provides an overriding effect to the
provisions of the Act over anything inconsistent contained in any
other law or in any instrument having effect by virtue of law other
than this Act. This gives the Tribunal overriding powers over
anything inconsistent contained in the KIAD Act, Planning Act,
Karnataka Municipal Corporations Act, 1976 (“KMC Act”); and the
Revised Master Plan of Bengaluru, 2015 (“RMP”). A Central
legislation enacted under Entry 13 of List I Schedule VII of the
Constitution of India will have the overriding effect over State

legislations. The corollary is that the Tribunal while providing for
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restoration of environment in an area, can specify buffer zones
around specific lakes & water bodies in contradiction with zoning
regulations under these statutes or the RMP.

48. The second question raised by the appellants is that the
petition is barred by time. According to appellants, environmental
clearance was granted to the respondent No. 9 on 17.02.2012 for
which notice was published in the leading newspaper on
12.03.2012 and 14.03.2012. Modified building plan was approved
on 30.08.2012, which was followed up to 10.08.2014. Similar
events had taken place in regard to the project of respondent No. 10
who had been granted environmental clearance on 30.09.2013. The
application had to be filed within a period of six months from the
date on which cause of action for such dispute has first arisen in
terms of Section 14 of the NGT Act. Admittedly, the present
application has been filed in March, 2014 and according to them, it
is much beyond the prescribed period of limitation. Also, there is
no application for condonation of delay accompanying the main
application. Therefore, the Tribunal will not have jurisdiction to

condone the delay.
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49. The OA No. 222 of 2014 was not an application simpliciter
under Section 14 of the Act. It was an application where a specific
prayer has been made with reference to Lake Development
Authority's ("LDA") Report dated 12.06.2013 and the Ministry of
Environment, Forest and Climate Change ("MoEF") Monitoring
Committee Report dated 14.08.2013 for restoration of ecologically
sensitive land and for maintaining the sensitive in its natural
condition so that the ecological balance of the area is not disturbed.
It is clear from the documentary evidence supported by data, that
the project proponents have committed breaches and the
implementation of the project is bound to have serious adverse
impact on the ecology, hydrology and the environment in the
catchment area of Bellandur Lake. The environmental degradation
as established from the documents would give rise to an
independent cause of action. Therefore, this was a petition under
Section 15 of the Act and thus it could be filed within 5 years from
the date on which the cause for such compensation or relief first
arose.

50. In fact, in the original application before the Tribunal there

was no mention of the provision under which it was being filed. It is
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well settled principle of law that non-mention of or erroneous
mention of the provision of law would not be of any relevance, if the
Court had the requisite jurisdiction to pass an order. It would be a
mere irregularity and would not vitiate the application or the
judicial order of the Tribunal.

51. Shri R. Venkataramani, learned senior counsel, appearing for
the appellant in CA No.5016 of 2016 has submitted that the
constructions had not commenced before the grant of environment
clearance. The inspection report dated 11.01.2012 of the Chairman
of the KSPCB observes that "no construction" had commenced on
the date of inspection. This report cannot be overlooked on the
basis of some dumping of debris which could not be attributed to
the appellant. He has pointed out the report of the Committee
appointed by the Tribunal in the month of August 2015, wherein it
was stated that "it started construction after obtaining clearance".
In this regard he has also taken us through various documents
placed on record and submits that there is absolutely no
justification in imposing monitoring penalty/compensation without

assessment of impact.
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52. The Tribunal has pointed out on the basis of the Committee
report of August 2015, that the appellant had encroached 3 acres
10 guntas of Bellandur Lake and a boundary wall has been raised
around the said land. The Tribunal has also found that the project
proponents have violated the Master Plan. They have not obtained
the mandatory clearance from the Sensitive Zone Committee
constituted by the Government of Karnataka. It is also clear from
the materials on record that there are several other violations by the
project proponents. The Tribunal has discussed all these issues
from para 52 onwards. It is also clear from the materials on record
that there is a definite possibility of environment, ecology, lakes,
and wetland being adversely affected by these projects. That is why,
the Tribunal has observed as under:

"72. In light of the above scope of the project
and records before the Tribunal and the
defaults on the part of the Project Proponents,
the cumulative adverse effects of the activities
undertaken by the respondents before us can
be summed up as under:

1) The construction of both the projects had
started prior to the grant to Environmental

Clearance.
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2) The EIA Notification of 2006 requires that
without grant of Environmental Clearance, no
project can commence its activity. This
restriction applies not only to
operationalization of the project but even for
the purposes of establishment.

3) Revenue Map images shows multiple
Rajakaluves flowing through the project(s) in
question. The images further show
encroachment on Rajakaluves.

4) Digital images of the land available on
Google satellite images showing encroachment
on two major Rajakaluves.

S5) Google Satellite images retrieved from
Google archives clearly reflect two distinct
features. Firstly, change in the wetland area
between the period of 13t November, 2000
and 23 November, 2010. Secondly, it reveals
the excavation work carried out by Respondent
Nos. 9 and 10 commenced prior to obtaining
Environmental Clearance.

6) Restriction in regard to extraction of ground
water was not strictly complied with as
permission of Central Ground Water Authority

was not obtained before construction.
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7) The conditions with regard to the natural
slopping pattern of the project site to remain
unaltered and natural hydrology of the area to
be maintained as it is, to ensure natural flow
of storm water as well as in relation to Lakes
and other water bodies within and/or at the
vicinity of the project area to be protected and
conserved: The inspection report by the MoEF
clearly notes that condition nos. (xxxix) and
(xl) in the Environmental Clearance of
respondent no. 9 cannot be complied with as it
will necessarily result in some alteration of the
natural slopping pattern of the project site and
the natural hydrology of the area. It noted that
the project area is located in the catchment
area of the Bellandur Lake and the project
authorities have informed that they will take
all precautionary measures to ensure that the
lake will not be affected by project activities

either during construction or operation phase."
53. In paragraph 81, the Tribunal has observed as under:

"81. Another very important
aspect which cannot be overlooked by the
Tribunal is with regard to the respondent

nos. 9 & 10 carrying on their project activity
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fully knowing that they were incapable of or
it was not possible for them to comply with
condition no. xxxix and xl (or alike
conditions) in the order granting the
Environmental Clearance. This has even
been noticed by the MoEF in its monitoring
report dated 14th August, 2013. These
respondents never applied for variation or
amendment of these conditions and
continued with their construction activities.
This renders these respondents entirely
liable for environmental and ecological
damage and the restoration and restitution

thereof."

In our view, the findings arrived at by the Tribunal are not
only based on the documents that were available on record but also
on the pleadings that were made by the parties buttressed by the
Committee's report and the inspection note of the Expert Members.
Therefore, the directions passed and the penalty imposed by the
Tribunal on both project proponents are valid and sustainable and
do not suffer from any perversity.
55. We are also of the view that it is impermissible for the

appellants to seek a factual review through the methodology of re-
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appreciation of factual matrix by this Court under Section 22 of the
NGT Act.

56. Shri R.Venkataramani, learned senior counsel has also raised
a subsidiary issue relating to res judicata. According to him,
respondent Nos. 12 and 13 filed Writ Petition Nos.3656-57/2013
seeking similar reliefs in a representative capacity. The issues
raised therein are same as those canvassed in the application
before the Tribunal. The reliefs sought for are essentially the same.
Hence, the applications are barred by the principle of res judicata.
57. The Tribunal has answered this issue in paragraphs 47 to 51
of the order. There was no dispute in so far as filing of the writ
petitions is concerned. However, the parties are not common nor
the issues in application and the writ petitions are directly and
substantially the same. After examination of the pleadings, the
Tribunal has recorded a finding of fact that there is no
commonality of a cause of action or likelihood of a conflict between
the judgments. The prayers and the geneses of the respective
proceedings are entirely distinct and different in their scope and
relief. The issues before the Tribunal would essentially relate to

environment ecology and its restoration while the proceedings
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before the High Court relate to entirely different issues with
acquisition of land, its allotment and transfer to the third party.
These issues in both the proceedings are neither substantial nor
materially identical.
58. After elaborately considering this question, the Tribunal has
concluded as under:

"51..... For these reasons, we find no merit in
this contention of respondent Nos. 9 and
10. The purpose of the doctrine of res
judicata is to provide finality and
conclusiveness to the judicial decisions as
well as to avoid multiplicity of litigation. In
the present case, the question of re-
agitating the issues or agitating similar
issues in two different proceedings does not
arise. The ambit and scope of jurisdiction is
clearly decipherable. The jurisdictions of the
Hon’ble High Court of Karnataka and this
Tribunal are operating in distinct fields and
have no commonality in so far as the issues
which are raised directly and substantially
in these petitions, as well as the reliefs that
have been prayed for before the Hon’ble

High Court and the Tribunal are concerned.
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There is no commonality in parties before
the Tribunal and the High Court. The ‘cause
of action’ in both proceedings is different
and distinct. The matters substantially and
materially in issue in one proceedings are
not the same in the other proceeding. There
is hardly any likelihood of conflicting
judgments being pronounced by the
Tribunal on the one hand and the High
Court on the other. Therefore, we are of the
considered view that the  present
applications are neither hit by the principles
of res judicata nor constructive res judicata.
We also hold that culmination of
proceedings before the Tribunal into a final
judgment would not offend the principle of
judicial propriety’, because of the Writ
Petitions pending before the Hon’ble High

Court of Karnataka."

59. We do not find any error in the aforesaid conclusion of the
Tribunal. We are of the view that the Tribunal was justified in
holding that the objections taken by the respondent Nos. 9 and 10
do not satisfy the basic ingredients to attract the application of res

judicata or constructive res judicata.
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60. The State of Karnataka is aggrieved by the following offending
portion of the order dated 04.05.2016:

"1. In view of our discussion in the main
Judgment, we are of the considered view
that the fixation of distance from water
bodies (lakes and Rajkalewas) suffers from
the inbuilt contradiction, legal infirmity and
is without any scientific justification. The
RMP - 2015 provides SOm from middle of
the Rajkalewas as buffer zone in the case of
primary Rajkalewas, 25m in the case of
secondary Rajkulewas and 15m in the
tertiary Rajkulewas in contradiction to the
30m in the case of lake which is certainly
much bigger water body and its utility as a
water body/wetland is well known certainly
part of wet land. Thus, we direct that the
distance in the case of Respondents Nos. 9
and 10 from Rajkulewas, Waterbodies and
wetlands shall be maintained as below:-

(i) In the case of Lakes, 75m from the
periphery of water body to be maintained as
green belt and buffer zone for all the

existing water bodies i.e. lakes/wetlands.
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(i) SOm from the edge of the primary
Rajkulewas.

(iii) 35m from the edges in the case of
secondary Rajkulewas

(iv) 25m from the edges in the case of
tertiary Rajkulewas

This buffer/green 2zone would be
treated as no construction zone for all intent
and purposes. This is absolutely essential
for the purposes of sustainable development
particularly keeping in mind the ecology and
environment of the areas in question.

All the offending constructions raised
by Respondents Nos. 9 and 10 of any kind
including boundary wall shall be
demolished which falls within such areas.
Wherever necessary dredging operations are
required, the same should be carried out to
restore the original capacity of the water
spread area and/or wetlands. Not only the
existing construction would be removed but
also none of these Respondents - Project
Proponent would be permitted to raise any
construction in this zone.

All  authorities particularly Lake
development Authority shall carry out this
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operation in respect of all the water bodies/
lakes of Bangalore."

61. We have already noticed that Shri Poovayya has no objection
to set aside the aforesaid impugned portion of the order in so far as
the appellants in all the appeals except the appeals filed by
respondent Nos.9 and 10. The aforesaid portion of the order
contains not only general directions but also certain directions
against respondent Nos. 9 and 10. Therefore, only that portion of
the order which does not pertain to respondent Nos. 9 and 10 needs
to be quashed.
62. In the light of the above discussion, we pass the following
order:
i) Civil Appeal No. 5016 of 2016 and Civil Appeal
Nos. 8002-8003 of 2016 filed by the
appellants/respondent nos. 9 and 10 are
hereby dismissed. The impugned judgment
and order in so far as appellants/respondent
Nos. 9 and 10 are concerned is sustained.
ii)  All the other appeals are hereby allowed and

the direction/condition No. (1) in the order

64

972



973

dated 4.5.2016 is hereby set aside except the
direction issued against respondent Nos. 9 and
10.

63. There will be no order as to costs.

....................................... J.
(A.K. SIKRI)
....................................... J.
(S. ABDUL NAZEER)
....................................... J.

New Delhi; (M.R. SHAH)
March 5, 2019.
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ANNEXURE-A-8

(937) -WPL-954-19.doc.

IN THE HIGH COURT OF JUDICATURE AT BOMBAY
ORDINARY ORIGINAL CIVIL JURISDICTION

WRIT PETITION (L) NO.954 OF 2019

Builders' Association of India (BAI) ..Petitioner
Versus
Union of India ..Respondent

Mr. Anshuman Srivastava I/by Mr. Rushabh M. Sheth, Advocate for
the Petitioner.
Mr. R. S. Apte, Senior Advocate a/w Mr. Girish Paryani, Advocate
for the Respondent.
CORAM : B. R. GAVAI &

DAMA SESHADRI NAIDU, JJ.

DATE : 29" MARCH, 2019
P.C.
1] It is the contention of the Petitioner that in the
Notification dated 14™ September 2006, issued by the sole

Respondent, the term 'Building and Construction projects area' was

not defined and it was vague.

2] It is submitted that the said notification came up for
consideration before the Hon'ble Supreme Court in the case of

Anand Arya and another Vs. Union of India and others reported

in 2011 (1) SCC 744. A reliance is placed on the following

observations of the Hon'ble Apex Court in para 84, which are as

under :- TRUE COPY
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“84. Before putting down the records of the case a few
observations may not be out of place. The EIA
Notification dated 14-9-2006 urgently calls for a close
second look by the authorities concerned. The
projects/activities under Items 8(a) and 8(b) of the
schedule to the notification need to be described with
greater precision and clarity and the definition of built-
up area with facilities open to the sky needs to be freed
from its present ambiguity and vagueness.”

3] It is submitted that after the aforesaid observations were
made by the Hon'ble Apex Court, sole Respondent issued a further
notification dated 4™ April 2011, vide which for the first time, the

term 'build up area' is defined.

4] It is the contention of the learned counsel for the
Petitioner that between 2006-2011, the local authorities as well as
the sole Respondent granted clearances to the projects on the basis
of the local Development Control Rules, since the definition of built

up area was not there.

5] It is submitted that however, the Hon'ble Supreme Court

in the case of M/s. Goel Ganga Developers India Pvt. Ltd. Vs.

Union of India and others with connected matters decided on 10™

August 2018 has observed thus :-
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“13. From a bare perusal of the two hash tags (#) in
Column 4 and 5 of Item 8(a), it is apparent that what is
shown under Column 5 is actually a continuation of
Column 4 and basically it describes or defines built up
area' to mean covered construction and if the facilities
are open to the sky, it will be taken to be the activity
area. This by itself clearly shows that under the
notification of 2006, all constructed area, which is
covered and not open to the sky has to be treated as
'built up area'. There is no exception for non-FSI area.”

6] It is the contention of the Petitioner that due to the
aforesaid observations of the Hon'ble Apex Court all the projects
which were executed by the members of the Petitioner's Association
during 2006-2011, which were otherwise legal, are now capable of

being termed as illegal with retrospective effect.

7] It is the contention of the Petitioner that the Petition
under Article 32 was also filed by the Petitioner before the Hon'ble
Apex Court, which Petition came to be withdrawn vide order dated

12" February 2019, with liberty to approach this Court.

8] In effect, in our considered view, what the Petitioner
seeks from this Court is a clarification that the observations made by
the Hon'ble Apex Court in the case of M/s. Goel Ganga Developers

India Pvt. Ltd. (supra) by a Bench consisting of two Hon'ble Judges

BGP. 3 of 4
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of the Hon'ble Supreme Court are per-incuriam the observations of

the Hon'ble Apex Court in the case of Anand Arya and another

(supra).

9] With great respect, the judicial propriety would not
permit us to venture into such an exercise. The Writ Petition is

therefore rejected.

[DAMA SESHADRI NAIDU, J.] [B. R. GAVAL J.]
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ANNEXURE-A-9 S

IN THE SUPREME COURT OF INDIA
ORDER XXI RULE 3(1)(a) OF SCR, 2013
CIVIL APPELLATE JURISDICTION
' SPECIAL. LEAVE PETITION
(Under Artlcle 136 of the Constltutlon of India)
§PECIAL LEAVE PETITION (CIVIL) NO. %' OF 2019
WITH PRAYER FOR INTERIM RELIEF

IN THE MATTER _OF.- _ POSITION OF PARTIES

Before the This Hon’ble
High Court Court

Builders’ Association of India (BA!) Pe{itioner Petitioner
G-1/G-20, 7" Floor, Commerce Centre,

- J. Dadajee Road, Tardeo,

Mumbai-400 034 .
Through the aythorised representative
Mr. Rajendra @ Nirmal Kumar

VERSUS

Union of India = Respondent Contesting
Through the Secretary, B Respondent
Ministry-of Environment, Forest and é 7

Climate Change, Shastri Bhawan

New Delhn 110001

TO, , -
THE HONOURAB'LE :CHIEZF JUSTICE OF INDIA
AND HIS COMPANION JUSTICES OF THE |

HON BLE SUPREME COURT OF INDIA
| THE HUMBLE PETITION OF

PETITIONER ABOVE NAMED

MOST RESPECTFULLY :HEWETH ‘
1. Thls petition seeklng Special Leave to Appeal under Article 136

of the Constitution Qf India is filed against the impugned final
order dated 29.03.2019 passed by the High Court of Judicature
| : | : TRUE COPY
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6

at Bombay ln Writ Petition (L) No. 954 of 2019, whereby the
Hon ble ngh Court has dismissed the Wnt Petltlon filed by the
Petltloner whlle observmg that the judicial propriety would not -
permlt the ngh Court to decide a confllct between the two

judgments passed by this Hon’ble Court.

QU?ESTIONS OF LAW

Thée preeent S'peci:al Leave Petiticim%; raiees, inter alia, the

followmg questions of law: | |

A Whether the Hon ble High Court erred in not decldlng the case
on merits despite of this Hon’ble Court allowmg the Petitioner
herein to approach the High Coyrt for proper adjudication of

the matter?

B. Whether the term ‘built up area’ ae apoearing in the 2006
Notlflcatlon was clear and the rellance of the members of the
prOJect proponents and the approprlate authorltles on the built
up area as prowded in the local / mumcnpal laws as per FSI/

FAR mcorreot?

C. Whether the Notiﬁcation dated 04.04.2011 which defined the
' term built up area qua the envnronmental clearances for the
fll’St time in 2011 can be applied retrospectlvely on projects

| which had been granted envrronmental clearances as per the

prevailing law?

D. Whether there was a regime change from the 2006
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notification to the 2011 notification, especially when the said
2011 notificatieniwas issued pursyant to the judgment passed

by this Hon'’ble Ceurt in Okhla Bird Sanctuary (supra)?

E. Whether the view3 taken by a two judge bench of this Hon’ble
Courtin Goel Ganga (supra) is per lncurlam the view taken hy
a three judge bench of this Hon'ble Court in Qkhla Bird

$anctu;ary g(suprag on the same issue?

F.-‘AWhether the multiple Environmentat Clearances granted to
‘the members of the Petitioner. assocnatlon by the appropriate
'ﬁ;"jauthorltles between 2006 to 2011 can be faulted with from a
?retrospectlve date when the same were legally issued at the

relgvant trme?

G. Whether the prolects Wthh have been Iong completed with

.'reqwsrte permnssrons and wnthout any objectlons from the

-authontlee be now considered in violation of the 2006

notification from a retrospective date?

H. Whether the nghts of the members of the Petitioner
assocnatron enshrlned under Articles 14 and 19 of the
Qonstltutlon of Ingila stand:violated |n thegfacts of the present
Ease7 | S

DECLARATION IN TERMS OF RULE 3(2):

The Petitioner states that no other petltlon seeking leave to

appeal has been filed by them agalnst ;the impugned final
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| or;der da.tie‘d» 29.03.2§O1Q passed by the éHighf Court of Judicature
at Bombay in Writ Petition (L) No. 954 of 2019 bsfore this
Hon’ble Court. |

DECLARATION IN TERMS OF RULE 5:

That the Annexure P-1 to P-9 produced along with the Special

Leave Petition are the true copies of the pleadmgs/documents

whrch form part of the records of the case in Court below

| agamst whose order the leave to. appeal rs sought for i in the

Petltron Annexure P-10 is an addrtlonal document and drd not
form part of the record of the court below ;for which separate

application.fo:r plaging additional documents is being filed.

GROUND§?
The Petltloner has preferred the present Petition on the following

grounds which are taken without prejudlce to each other:

A. Because the Fion’ble High.Court ought to have decided the
, n'ratter, on merits in view of the speoific liberty granted by this
Hon’ble Couyrt vide order dated 12.b2.2019 to approach the
Hrgh Court It IS submltted that thrs Hon'ble Court was well

r aware of the faots and mrcumstances leadlng tq the present
'case mcludmg the fact regardmg the conflict of the two
.aforementroned judgments passed by this Hon'ble Court.

}' That thus, if this Hon'ble Court accarded liberty to the

| i Petitioner ‘to approach the High Court even in such

circu’mstances,éthe High Co'urt ought to have decided the



present matter én merits.

Because the term ‘built-up area’ has not been defined under
the E]A Notiﬁcafion 2006. A phrase having been introduced

by virtue of a Noétiﬁcation/statute ought to be defined and the

- defi ni:vtion‘é prima 5facie must determi'ne the application of the
| phrase It is most respectfully submltted that Column 5 of
item 8(a) of the EIA Notification 2006 only states ‘built-up
' area for cgvereéi gonstruction; in the case of facilities open
- to the, sky' it Wl/l be the activity area’é A plain and literal

:"readlng of thef said sentence Ieads to ambiguity and

uncertamty wlth regard to actual meamng and/scope of the

. term ‘built-up area’. The ambugunty in the definition arises

since the Word f?r is nota compelliﬁg werd to show that the
intention of the {)riginal EIA Notification 2006 was to include -
~ the entire construction area at the time of referring to ‘built-
up area’. ltis néoteworthy that on the basis of the built up
area,;the projec%s listed under item%8 of;ithe schedule to the
2006 inotiﬁqation were even given eixemp)tion from obligation

to conduct public consultation ané;l scoping.

. Because in the case of Kartar Smgh v. State of Punjab,

(1994) 3 SCC 569, the Supréme :Ceurt explained that,

“130. It is the bas:c prmczple of Iega/
jurisprudence that an enactment is void : for
vagueness Iif its prohlbltlons are. not clearly defined.
Vague laws offend several lmgortant values. It is
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" insisted or emphasized that laws should give the
person of ordinary intéelzligenice a reasonable
opportunity to know what IS pi,rohibited, so that he may
act accordingly. Vague‘lavas ma y étrap the innocent by
not providing fair warning. S

. Because owing to the above the tetfm ‘bt;ilt up area’ came to
be understood in terms of the éstatei / municipal bye Iawrs at
least till the issuance of the 2011 Enotit"ication even for the
purpo'ses of"grant of environmental clearance. It is most
respectfully submitted that in absence of a defrnltlon of the
term ‘bullt-up area’ in the EIA Notlt" cation 2006, the same
was calculated and/interpreted in ccnscnance with the state
‘E bye-laws tc t" ll in the vacuum untll the 2011 Notification
- came into effect That the: constructton industry as well as

o the ApproprlategAuthorttles mcludmg MoEF had understood

and prqceededi the term built up area with respect to

: granttng ECs'.

. Because prior to the 2011 Nottftcatlon the description of

‘bullt up area under the original EIA Notlflcatlon 2006 was

llmlted to covered constryction, whlle ln cases of facilities
;_' open to the sky lt would be the actnvnty area However, there
| was gwdance avallable as to the meamng of the term ‘buiit
up area’ under the relevant state bye Iaws, and the practice
«j . adopted by the appropnate authorltles was to interpret ‘built

. up area’ for the purpose of grantmg ECs in consonance with
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the a})plicable sztate bye laws. Thgt most of the 'state-bye

laws calculate 'iDUilt up area’ on the basis of Floor Space
* Index (FSI). It IS submitted that the apprbpriate authorities
were igraré)tilng ECs on the basis of FSI. The relevant portions

- of some of thesié ECs granted by the MOEF are extracted

* below:

/]

Project Proponent

Relevant portion of the EC

/s Chandigafh
Housing Board |

“construction of General Housing
Scheme at Sector-63, Chandigarh by
M/s Chandigarh Housing Board™
...... Itis inter alia noted that the project
involves construction of a general
housing scheme = at Sector 63
Chandigarh. The fotal plot area is
1,71,9990.1 sq.m. The total built up
(FAR) area proposed is 1,94, 045.3
sq.m.”

Resorts = Ltd.  for
construction of outlet
Mall and Service
Apartment complex at
R-75, Sector-1, IMT
Manesar, Gurgaon,
Haryana

/s Ascot Hotels & |

“The project proponent is proposing to
construct outlet Mall R-75, Sector-1
IMT Manesar, Gurgaon, Haryana at
cost of Rs. 12900 Lakh. The project
will comprise construction of building
with 2 basement, ground floor, plus
seven floors. Total plot area is
16,000.0 sq. m. The total permissible
FSI as indicated is 24,120.0 sq m. "

M/s Triveni
Infrastructure
Development
Company Ltd.

“For constchfion of group housing
project at Triveni Galaxy at Sector 78,

Faridabad, Haryana- -....The project|

proponent is proposing to construct a
group housing project Triveni Galaxy
at sector-78, Faridabad, Haryana at
cost of Rs. 312.5 crore. The project will
comprise construgtion of 2372 flats
and 423 EWS units. Total plot area is
1,51,125.57 sq.m. The total ‘built up
area’ (permissible FSl) as indicated in

| 2,64,469.74 sq.m.”_
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M/s
Infrastructure
Corparation Ltd.:

" Espire

“The project proponent is proposing to

construct a group housing colony at
sector 37, village Palla, Faridabad,
Haryana at a cost of Rs. 55.0 crore.
The project will comprise construction
of 4 towers (G+17 Floorsé
G+14Floors) with 224 residential unlts
angd 44 EWS units. Total plot area. rs
19396.17sq.m. The total ‘built up area
(permissible FAR) : as mdlcated in
33943.30sq.m.”

IVI/s Ultra Home
Constructlon Pvt. Ltd

“The project proponent is proposing to
construct a cammercial complex at
Tower J. IMT Manesar, Gurgaon,
Haryana at a cost of Rs. 180 crore.
The group housing project will
comprise construction of commercial
complex with ground plus seven
floors. Total plot area is 6804 sqm. The
total ‘built up area’ (permissible FAR)
as indicated in 27216 sqm.”

M/s Nirmal Lifestyle |“
(India) Pvt. Lid. For
proposed. project at
City of Joya at CTS
Nos. 661/1 & 661/15

... The Total Plot area is 80371.9 sqm.
Total ‘built up. area’ as per FSI is
1,62,710.0 sq.m

(pt) and village

Mulynd(W), Mumbai,

Maharashtra 5

Mls Kakade ..the total plot area is 95,022 sq.m.
'Constructlon Co. Pyt The total permissible ‘built up area
Ltd. for propcsed (FSI) as indicated is 1,20,078 sq.m.”

: Townshlp project at
| Kakade  City at
| Karvenagar, ngane,
Taluga Haveli, Dlstt

Pune, Maharashtra_

Therefore, frqm 14.09.2006 til 04. 04.2011, the term
permrssrble FSI/FAR’ was used |nterchangeably with the

term ‘built up area by the appropnate authorltles and itwas
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on thls basls that the ECs were granted to project

proponents all over India.

F.; Because this Hon ble Court observed the ambiguity in the
f term ‘burlt—up area in the EIA Notlfrcatlon 2006 in the Okhla

i Bird Sanctuary Judgment (supra) and expressed the need for
redefmmg the same in the following words

“ The EIA notification dated September 14, 2006
qrgentlyé calls for a closa second look by the
concerned authorities. The projects/activities under
items 8(a) and 8(b) of the schedule to the notification
_ need to be described with greater precision and
-~ clarity arjd the definition of built—up area with facilities
open to the sky needs to be freed from its present
ambrgurty and vagueness.”

. lt is submltted that in compliance W|th the direction given by
thls Hon’ble Court in the aforementloned judgment the MoEF
brought into effect the 2011 Notlf cation which contained a
clear definition of the term bunlt-up area statmg that “the built-
:up area for the purpose of this Notlfcatron is defined as the
ﬁburlt up area or covered area on all ﬂoors put together

-3rncludlng basements and other serwce areas, Wthh are |

fproposed in the building/construction prOJect "

G. éBecause even the facts recorded in the 201 0 judgment reﬂect
the general practice adopted by the approprlate authorrtles of

;rnterpretlng ‘burlt up area’ in consonance with the state bye
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laws. The 2010 Judgment pertained to a project undertaken
by the Govt. of Uttar Pradesh te deyelop a recreational- park

at NOIDA. The project involved massive construction inter alia

includir)g dediqatory columns, .commemorative plaza, national

%me‘mori'al;, plinth with sculptures, larger than life statutes etc.;
-and was undertaken without ahy prior environmental

éclearance as requured under the EIA Notification 2006. When

an issue was | ralsed with respect to the project being
undertaken wnthout prior envuronmental clearance, the stand
taken by the SEI;AA UP was that the built up area was less

than 20,000 square meters and the EIA Notification 2006

| would not be applicable. In submiuiﬁg 50, the SEIAA UP had
:calculated the ‘bf,lilt Up area’ on the' basis of state bye-laws.
;’Furthermore, durlng the course of the praceedings of the
,72010 Judgment the MoEF also took the unequ:vocal stand
,‘ ;that th'e pro;ect miquestlon did not require prior environmental

| ,:'_.~;clearance (paras 38-49) As was noted in para 42 of the 2010

J udgment:

A ‘The bu:lt-up area has been calculated by the state
of Uttar Pradesh on the bas:s of its building bye-

 laws.’ ! i
..The MoEF however reiterated its stand in very
definite and unequ:vocal terms that the project in
questlon did not fall within the ambit of the EIA
Notification 2006 and no environmental clearance
was required for such kind of projects. The stand of
. the MOEF was based on the premise that the area of
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the prolect (33.43ha) was less than 50ha and its Qu: t
u area (9542sq m) was les than 20.000 sq.m..

. The aforésaid |s an examplé of the manner in which the
:f different states’ SEIAA, as well as the MoEF, were routinely
~* calculating “built up area’ in consonance with state bye laws

‘while grante_d enézironmental clearance prior to 04.04.2011.

..i.Because the EIA Notification 2011 was introduced by the
*MoEF specnf cally because this Hon ble Court had urged the

éMoEF to take a qlose second look at the term “‘built yp area’

appearing in the fEIA Notification 2006 and to free it from its

ambiguity and \(;'agueness. A bare perusal of the internal

communication df the Respondent MoEF clearly shows that
ihe 2011 notification was necessitated: in view of the said
Judgment

“On this file, we are dealmg with the proposal
regarding amendment to EIA Notification, 2006 as a
follow up of the above cifed order dated 3.12.2010
of the Hon’ble Supreme Court ln the matter related
to Noida Park. Notingsgfrorh page 1-5/n-ante in this
regard may kindly be seen. As may he seen that: the

Hon'’ble Supreme Court in the said order have .

ohserved as under:

2. From the above, it may be concluded that the
clarifications need to be built into the EIA Notification
with respect to the following:

(i) Clarification about built up area / built up area for
covered constryctions;
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(i) Clarification regarding aetivity area in case of
facilities open to the sky; |

”:

. Because the judgment in Okhla Bird Sanctuary (supra) was
'made earlier ih tlme and was delivered by a Bench comprising
of tihreejudges. It contained the following crucial observation
in para 79: |

“Before butting down the records of the case a few
observations may not be:out. of place. The EIA
notification dated September 14, 2016 urgently calls
for a close second look by the concemned authorities.
The pro;ects/ activities under items 8(a) and 8(b) of

the schedulg to the notifi catlon need fo be described

mth greater p_rec:s:on and clarltz and the definition
of ‘huilt u are Wlth‘facmtles o) .en to the sky needs
fo be Zfreed from' its Qre§ent amblgwtz and
vagueness. The question of :application of the
general écondition to the projects/activities listed in
the scheidule also needs to be put beyond debate or

“dispute.

L As opposed thereto the judgment in: Goel Ganga (supra) was
",rendered by a two judge Bench, elght years later, only in
201 8. The pnmary finding of the said judgment was contained .
in para 19 statlng ‘as held by us above the notification of 2006
w:th regard to “bu:lt up area” was absolutelz clear and needed
no clarlﬁgatton." Wlth utmost respect it is submitted that such

a finding could not have been made without taking into



,'consic@leration the observatibns'. contained in the

aforementioned judgment passed in Qkhla Bird Sanctuary.

J. Because the appjicability of a decision rendered by a larger -

bench is nio morefres integra. In the éase of CIT v. Trilok Nath

Mehrotra, (1998) 2 SCC 289 this Hon'ble Court held that,
— . “4. We do not find any conflict in the law laid down in

5  the case of R.M. Ch/dambaram Rillai [(1977) 1 SCC

| 431: 1977 SCC (Tax) 188 (1977) 106 ITR 292] with
Fo : the law laid down in the earlier two cases. The

° : decision in the case of Raj Kumar Singh Hukam'

Chandji [(197Q) 2 SCC 436;: (1970) 78 ITR 33] was
rendered by a Bench of three Judges. Therefore,
even assuming that th;ere ;waséa conflict between
that decision and the .decision rendered: in
Chidamharam Pillai case [(1977) 1 SCC 431 : 1977
SCC (Tax) 188 : (1977) 106 ITR 292] which- was
rendered by a Bench of two Judges, the decision of
the larger Bench will prevail.”

This . Hon ble Court has further ruled in the case of
Tnbhuvandas Rurshottamdas Thakur v. Ratilal Motilal

Patel, (1 968) 1 SCR 454,

“We may refer to the observat:ons made by

Venkatarama Alyar J., in Ja/sn Sahuv. Rajdewan |

- Dubey [(1962) 2 SCR 558 at pp. 567-69] and the
cases référred to therein. If decisions of the same or
i supenor court are ignored, even though directly
appltcable by a Judge in dec:dmg a case arising
 before him, on the view that every Judge is entitled
o take such view as he chooses of the question of
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law arising before him as Venkatarama Alyar, J.,

observed, the “law will be bereft of all its utility if it

should ‘be thrown into a state of uncertainty by
_reason of conflicting decisions”

K. Because the definition of the term ‘built-up area’ as provided

under 2011 notification ought to be construed prospectively.

It is most respectfully submitted that the application of the

2011 Notjificatio;n to projects granted ECs hetween
14.09. 2006 - 04. ‘04 2011 or to those projects which were
| ~exempted from an EC prior to the 2011 Notification shall
;;oppress the vested rights of such prolect proponents, create
' ?'new dlsablhtles or ob(lgatlons or lmpose new duties in respect
'.,'of constructlons already completed The same shall cause
i:chaos, dlsruptlon and drsarray in the entlre construction

vmdustry

.,'_Because the 2011 Notification was lssued by way of

amendment to the ElA Notification 2006 and would only apply
prospectlvely Thls is clear from para 5 of the 2011 Notification ‘
whrch reads as follows “Now therefore in exercise of the
powers conferred by sub section (1) and clause (v) of sub-
sectron 20f sectron 3 of the said Enwronment (Protectlon) Act
read with clause (d) of sub-rule: (3) of rule 5 of the said
Envrronment (Protection) Rules, ;tl;e Central Government
ﬁereby makes the following ahwendments in the said

%Notiﬁcatidn, namely-....”
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M. Because this Honble Court held in the case of GIT v. Vatike

Township (F) Ltd,, (2015) 1 SCC 1 that a retrospective law
gontra\)enes the Qrinciple that a IegistatiOn which governs the
aondUCt of ati indtvidual should be régulated by existing law
and that every human being is entltled to arrange his affairs
by relylng on the current law and should not find that his plans
have been retrospectively upset The prohibition on
tetrospectivity is based on the cardinal pnnclple of fairness
and equity. In Vatika Township it was a|so held that, h

“legislations which modlf ed accrued rights or
which impose obllgatlons or lmpose new duties or
attach a new disability have to be treated as

- prospective unless the legislative intent is clearly

_ to give the enactment a retrospective effect;
unless the legislation is }or pbrpose of supplying
an obvious omission in a former legislation or to
explain a former Iegislatibn.”

ltis submltted that in the present case, the 2011 Notification

was a result of the judgment passed by this Hon'ble Court in
Qkhla Bll’d Sanctuary and thus the same cannot have

anythlng but prospectlve appllcatlon

. Because insofar as the term ‘built up area’ is concerned there
v‘are dlffenng def mtlons given by varlous state bye laws. Some

-state bye Iaws do: not define ‘built up area’, but instead contain

‘a definition of q:overed area’. This in turn was used to
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calculate the ‘built up area’ by the Appropriate Authorities for

the purpose of granting ECs. Evein the definition given to

‘coveréd area’ under different state bye laws are inconsistent.

().

" There is no deﬁrjition of ‘built up area’ in the state bye laws
‘which has pan lnidia applicability. Hérein extracted below are
"'vsome bf tlﬁe deﬁbitions given to ‘btjilt up area’ and covered

under various state bye laws:

Guijarat:Built up area means the area

coveredé' by a building on all floors including

| ,cahtileviered portion, if any, th except the areas

spéciﬂcélly excluded as under: |

(a).

(c).

Pérking spaces without ény enclosures and
partitions of any kindi, with clear height of 2.4
mgatres, and in case of slabs with beams height
shiould not exceed 2.8 mefres

Séaées of hollow pli}xth With maximum clear
héight of 2.8 metres in addition to depth of

beams as per strtjctural requirements in

. residential buildings pnly‘(not even in mixed

development) at grcjaund‘ level without any
enclosures/walls aind .partitions in any form
excluding shear z‘w;alls ‘as per structural
réquirements

Interior gpen spaées and ducts required u;lflder

these Regulations subject to maximum 4 % of



(a).

(e).

().

{-(g)-

2

the built up area. @Cénopy and architectural
préjections not to. be used for any other
purpose S

Basement exclusively used for required
parking with r'naximl;;m clear height of 2.6
metres excluding beaéms |

Security cahin upto 4 square metres

Weather shed upto 0.60 metre width

Stair case with maximum i?ntermediate landing
width equal td the vyidth_ of stair, maximum

landing width at floor level shall be twice the

- width of stair

(h).

- ().

0).

Lift, lift well with lift cabin, stair cabin, lft

Iénding of lift well and water tank
Ope'n air space/ chéwk required under this
regulation in walled city and gamtal

Electric room as specified by S.E.C or G.EB

(ii). Madhya 'Pradesh: Covered Area

means t}\e area of land covered by the plinth of the

biuilding% at the ground floor level and shall be

counted as the ground covéragé. This shall exclude

the a‘reécovered by projections at slab level and

area of%'the plinth not covered by roqf at top.

Cantile\{ered projection up to an extend of one third

~of the l\/liarginal Qpen Space shall be permissible on
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the upr;er slab level wijth a clear height for
vehicula}/pedestrian movement. These projections
cennot be made at height below 2.5 metres from the
grqund Iievel. This projectioﬁ sha" not constrye to be
covered area. Areas covefed on the second and
third flocér levels as cantilever prejection with at least

9.5 metr;ies clear space below foif movement, but not

~ within thie setback/marginalioperi\ space, shall not be

cou"nted%in covered area. All areas in the building

shall be counted in covered areas except for service

ducts, gerage on ground flo:or ahd lift wells.

(iii). Bihar: Covered area means ground .

- . area 'co’,ivered immediately above the plinth level

covered;; by the building but dees not include the
space cevered by o
(a)_ Gerden, rockery, Well ahd well structufes,
| plent, nursery, wiaterproiof, surface water
tanks, swimming pool (if anovered) platform
_round a tree,. ta‘nk,zfcéu'nta;in, bench, chabutra
with apen top.and L;nenelosed on sides by |
walls and the like |
(b) Drainage, culverﬁ, co;nduit; catch pit, gullyﬁ pit,

.chamber, gutter and the like; and

(¢c) Compound wall, gate, slide, swing areas,

covered by chhajja and the like
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(iv). Kerala: Bui_tt% up area means the
covered area at any fl,oor,;cevere:d by roof other than

cornice, roof or weather shades permissible;

Furthermore it can be cIearIy seen that all of the afore-
mentloned definitions only take mto account the FSI area,
whlle specifically excluding the non FSI area Therefore, the
Appropnate Authormes used the terms burlt up area and
FSIFFAR area interchangeably untll the introduction of the

2011 Natification.

. Because prioritoé 94.04.201 1, the wi(éely followed practice for
~ the. project propenents wast to speeify the FSI| area as the
built-up area, and?;for the appropriate gauthority to grantthe EC
“after noting such FSI area as the buiilt-up area inthe EC. It is
pertinent to note %that even though most of the applications
made prlor to the 2011 notification specufled ‘buiilt up area’ to
;be the same as FSI due to the practlce fallowed, the

-applrcatlons submrtted nonetheless contamed
'a) | dlsclosures details and or desrgns and drawings of

| non FSI area to the relevant authorlty
b)  Details of the entire usable area to the relevant

| authonty%

vc) :'disiclosufi_res and details of envirrnnmentat impact of
the:proj%ec':t such as water con.sumption. sewage,

energy cionsumption, pellutipn generated etc.
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All thesie}factozrs would be independeht of the manner in
which ‘bu’ilt up area’ was co,nsidered{ and remained the
same. However notwithstanding the disclosure of the
entire area, ECs were routinely granted by the appropriate

authontles w1th reference only to the FSI area specified in

the -appllcatlong as the built-up area.

P- "It is stjbmitted that the 2011 Notification was an amendment
‘of the EIA Notiﬁcation 2006 and substituted the term “built up
for covered area”@ with “built up area or covered area on all
ﬂoors put together including basements and other service
areas, - which are proposed in the burldmg/constructlon
prOJect ” That however thls Hon'’ble Court while passing the
Goel Ganga judgment did not go inta the question of whether
the 2011 Nottfication is a clariﬁcattorl or a substitution of the
tiIA Notification 2006. The relevartt paragraph — is extracted
below:

“it is not at all necessaryé to decide whether this
notification is clarrﬂcatoof or is in substitution of the
original netification of 2006 We say this because as
held by us ahove, there is rgo amb:gurty with regard
to the definition of “built up aréa" even under the

~ notification of 2006 and it coversfall constructed area
| open to the sky.” '

HoWever,i._ the question whether the 2011 notification is to be
constryed as a substitution of the original entry or is merely a

clarification wfoqld- have to be considered by this Hon'ble
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Court The said question, though was rarsed in the Goel

Ganga case, this Hon'ble Court refralned to answer the same

on the basis that the EIA Notifi catlon 2006 was clear and
unambiguous. As such, the issue of whether the 2011
Notiﬁcatiqn was a clarification or a eubstitution hae beer'r left
open. This has caused confusion for all stakeholders in the
Indian construction sector. In view of the same, it is of utmost
lmportance that ‘this Hon'ble Court settles this questron in

order to end the confusron

. Because eveni though the ECs may Have been granted by the

approprrate authontles for the prOJects on the basis of 'FSI
Area’ for the purpose of calculatlng ‘built up area’ for the
period between: 2006-2011; the overall impact on the
envrronment caused by the construction, including crucial
factors such as water consumptron sewerage facilities,
energy consumptron, welfare of the people, road

requirements, pollution generated etc., remains unchanged.

‘This iséno’t\}vithstapding the use of norfr-FSI Area of the projects
for the oalé:ulatior) of the built up area. Therefore, so lang as

: vlthe overalt environmental impact remaine unchanged, merely
due to the: fact tt{at non-FSI erea wbiie being disclosed, was

| é.not taken as a E§part of 'built up erea' by the appropriate
| authorities while igranting ECs prior ta 2011, (due to the then
general understéandingé of the provisions of the 2000

notification), ought not to by itself trigger a violation of the EIA
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) ._Notiﬂcetione 2006; and ECs issued thereuinder.

i
i
i

-,'Because from éhe years 2006-2011; ie. prior to the
'tntroductlon of the 2011 Notifi catlon it was a common practice

of the appropnate autharities to grant EC to project

propon_ents on the basis of ‘built up area as defined in the
state bye laws. T_hat most of the state bye laws equated the
terms ‘built up area’ and ‘FSI' and many iof the ECs granted

thed the terms ‘b?uilt up area’ and ‘FSI' interchangeably.

) Because the MoEF itself has |tself lssued various ECs while

usmg the terms FSl and ‘built up area mterchangeably That

»prlor to 2011, the authorities were not taking non-FSl area into

account while calculating the ‘built up area'.

T.Because the rights granted to the Petitioriers under Article 14

‘and 19(1)(g) of the Constitution of India have been infrinbed.
It is most respectfully submitted that the application of' the
22011 Notit” cation to projecte éranted ECs between
14.09. 2006 04.04. 2011 or to those prolects which were
exempted from an EC prior to the 2011 Notification; shall
oppress the vested rights of such prOJect proponents, create
new disabizl.itiées or obligations of?impose new duties in
_respect of constructlons already completed Therefore, the
Petltloners reqmre equal protectlon of law with respect to

their rlght practhe the business of cpnstructlon.
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GRQUNDS FOR INTERIM RELIEF

That pursuant to- the aforementioned Judgment passed by this
Hon ble Court in: Goel Ganga (supra) the members of the
Petmoner Assocnatlon have been facrng continuous threat
masmuoh as the said judgment has the effect of nullifying the
valld ECs granted to them by the approprlate authorities and

render them as deemed violators from a retrospective date.

That in fact various dpbortunists and busy bodies have started to

threaten the membérs of the Petitioner association in order to -

extract illejgal ransorfn.

It is further pertinent to mention here that ln fact a PIL being Writ
Petltlon (C) No. 118/2019 has already been filed before this

Hon ble Court seeklng penal action agalnst all projects across

| the country in terms of the judgment rendered by this Hon'ble

o Court in Goel?Gangai (supra).

It ls thus submitted tﬁat the members of the Petitioner association

ought to be granted temporary protection at least till the present

case is conclusrvely decrded by this Hon' ble Court. That no

prejudrce would be caused to the Respondent if such protection
is ;granted, ljnowever;, grave prejudlce would he caused to the

Petitioner if the same is not granted.

MAIN PRAYER

o v et po ety Araved el s Hon'ic Court
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may be pleased to:- %

Q)

(ii)

Grant the Petltloner Special Leave to Appeal under Article
136 of the Constltutlon of India, agarnst the impugned final
order dated 219 03.2019 passed by the High Court of -
Judroature at Bombay in Writ Petltlon (L) No. 954 of 2019;

and/or

Pass such other arder or orders as may be deemed fit and

progper in the mterests of Justlce

RAYER FOR INTERIM RELIEF

It |s respectfully prayed that pendmg the present Petition this

Hon ble Court may be pleased to:- -

i

(i)

Grant ad interim ex parte stay of the |mpugned final order
dated 29.03.2019 passed by the ngh Court of Judrcature

at Bombay in ert Petition (L) No 954 of 2019; and/or

Drrect that no coercive steps shall be taken against project
proponents whq had taken valid envrronmental clearances
as per the Notification dated 14.09.2006 issued by the

MoEF notwithstanding the judgment dated 10.08.2018

passed by_thts Hon'ble Court in the case of Goel Ganga

Developers versus Union of India (in C.A. No. 10854 aof

2016 and Gonnested matters)



2]

(iii)§ Pass such bther order or orders gé may be deemed fit and

proper in tﬁe interests of justice.

AND FOR THIS ACT OF KINDNESS YOUR PETITIONERS AS IN

'DUTY BOUND SHALL EVER PRAY.
FILED BY:

. (E.C. AGRAWALA)
3 L ADVOCATE FOR THE PETITIONER
Drawn on: 08.04.2019 | f
Filed on: 10.04.2019
New Delhi '

1002



1003

IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

SPECIAL LEAVE PETITION (CIVIL) NO. OF 2019

—  INthe MATTER OF:-

Builders’ Associatiori of India (BAI) ... Petitioner
yart Versus
Ljnion of%lndia . , ...Respondent
| | | CERTIFICATEE -

Céﬂiﬁed that the .Special Leave Petition is confined only to the
pleadingé before the Court whose oﬁder{is c%hallenged and{.'the
documehts relied upon in those proceedings. No additional fécts,
documents or grounds have been taken upon thereln or relied upon
.'m the Spemal Leave Petition except Annexure P-10 It is further
certified that the c0p|es of the documents/annexures attached to the
Special Leave Petmon: are necessary to answer the questions of law
raised in the Petition orsto make out groun:ds urged in the Special
Leave Petltlon for the conaderat:on of this Hon'ble Court. This
certificate is given on the basns of the mstructlons given by the

_ Petitioner whose afﬁdavu'g is filed in support of the SLP.
| ; FILED BY

(E.C. AGRAWALA)
| - ADVOCATE FOR THE PETITIONER
FILED ON: 10.04.2019
NEW DELHI |



IN THE SUPREME COURT OF I?NDIA 2 )

S | VIL !
&_s:zt L %). 5‘-‘-’ 5 GIVILARPELLATE JURISDICT_!ON

SPEClAL LEAVE PETITION (CIVIL) NO. OF 2019

IN THE MATTER OF:-

M HN

Builders Association of lndra ’ . ... Petitioner

_ VERSUS

Union of India ; ' ...Respondent
AFFIDAVIT

I, NlRMALKUMAR S/o SHANKARRAO ATHAWALE ‘aged
about 59 Years, havrng resrdence at 206/8 Behmd Yes Bank,
Civil Lrnes, Nagpur - 440001 do hereby solemnly affirm and

declare on qath as gn,der.g

1. That | am the authonzed representatlve of thePetitioner in the
above mentloned matter and am well: conversant with the
facts of the case and duly authonzed to swear the present

. afﬁda‘vrt. :

2. -That i nave read and understood ith’e contents of the |

Synopsls and List of Dates consisting of 2Z Pages (B to

/. g@@} Mt\ v\/ w ) and SLP consrstlng of-Zé pages g to % 9) and say
Vs { 05N
¥

y knowledge and belief and last paragraphs are prayers
before thls Hon'ble Court. | also state that the contents of

accompanylng appllcatronsare true and correct to the best cf

my knowledgé and belief.

\ that the facts stated therern are true and correct to the best of

1004




VERIFICATION:

L2

‘1 state that the SLP is confined only to the pleadings before
the Courts below and documents relied upon in those
proceedings. No additional facts, documents or grounds have
begn urged therein. | also state that the copies of the
documents annexed to the SLP are true copies of their

respective originals and form part of the record of the Couﬁs

(Pp?

DEPONENT

| the abovenamed deponent, do hereby solemnly verify that the
contents of the aforesaid; affidavit are true and correct to the best of

my knowledge and belief and nothing has been concealed

Verified at NAGPUR on this 8™ day of April, 2019.

0%k A’EF{')@} utoon s, 8

on OEADN)L 21 vicra
DT P R 4§ IR T A fAE T ﬁ:’
sam./s&r.%.l\lif....... J UW@?,
RAD. WSEFUR WHO FAS BEEn kT
VOO RAGPHR-
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ANNEXURE-A-10 1006

ITEM NO.23 COURT NO.2 SECTION IX

SUPREME COURT OF INDTIA
RECORD OF PROCEEDINGS

Petition(s) for Special Leave to Appeal (C) No.10078/2019

(Arising out of impugned final judgment and order dated 29-03-2019

in WPL No. 954/2019 passed by the High Court Of Judicature At

Bombay)

BUILDERS ASSOCIATION OF INDIA Petitioner(s)
VERSUS

UNION OF INDIA Respondent(s)

(FOR ADMISSION and I.R. and IA No.65285/2019-PERMISSION TO FILE
ADDITIONAL DOCUMENTS/FACTS/ANNEXURES )

Date : 29-04-2019 This petition was called on for hearing today.
CORAM

HON'BLE MR. JUSTICE S.A. BOBDE
HON'BLE MR. JUSTICE S. ABDUL NAZEER

For Petitioner(s) Mr. Mukul Rohatgi, Sr. Adv.
Mr. Mahesh Agarwal, Adv.
Mr. Anshuman Srivastava, Adv.
Mr. E. C. Agrawala, AOR
For Respondent(s)
UPON hearing the counsel the Court made the following
ORDER
List the matter on 03.05.2019 before another Bench of which

Hon’ble Mr. Deepak Gupta, J. is a member.

(SANJAY KUMAR-II) (INDU KUMARI POKHRIYAL)
COURT MASTER (SH) ASSISTANT REGISTRAR
oon i
Sy
TRUE COPY
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1007 ANNEXURE-A-11

ITEM NO.32 COURT NO.1 SECTION IX

SUPREME COURT OF INDTIA
RECORD OF PROCEEDINGS

Petition(s) for Special Leave to Appeal (C) No(s). 10078/2019

(Arising out of impugned final judgment and order dated 29-03-2019
in WPL No. 954/2019 passed by the High Court of Judicature At

Bombay)

BUILDERS' ASSOCIATION OF INDIA Petitioner(s)
VERSUS

UNION OF INDIA Respondent(s)

(FOR ADMISSION and I.R. and IA No0.65285/2019-PERMISSION TO FILE
ADDITIONAL DOCUMENTS/FACTS/ANNEXURES )

Date : 03-05-2019 This petition was called on for hearing today.
CORAM

HON'BLE THE CHIEF JUSTICE
HON'BLE MR. JUSTICE DEEPAK GUPTA

For Petitioner(s) Mr. Mukul Rohatgi, Sr. Adv.
Mr. Mahesh Agarwal, Adv.
Mr. Anshuman Srivastava, Adv.
Mr. E. C. Agrawala, AOR
For Respondent(s)
UPON hearing the counsel the Court made the following
ORDER

Issue notice.

In the meantime, no coercive steps shall be taken.

(SUSHIL KUMAR RAKHEJA) (ANAND PRAKASH)
AR CUM PS BRANCH OFFICER
oot
i
TRUE COPY
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ANNEXURE-A-12 1008

ITEM NO.89 REGISTRAR COURT. 2 SECTION IX
SUPREME COURT OF INDTIA
RECORD OF PROCEEDINGS
BEFORE THE REGISTRAR SURINDER S. RATHI

IA 65285/2019, in Petition(s) for Special Leave to Appeal (C)
No(s). 10078/2019

BUILDERS ASSOCIATION OF INDIA Petitioner(s)
VERSUS
UNION OF INDIA Respondent(s)
IA No. 65285/2019 - PERMISSION TO FILE ADDITIONAL
DOCUMENTS/FACTS/ANNEXURES)

Date : 08-07-2019 These matters were called on for hearing today.

For Petitioner(s) Ms. Neha Aggarwal, Adv.
Mr. E. C. Agrawala, AOR

For Respondent(s)

UPON hearing the counsel the Court made the following
ORDER

Ld.Counsel for petitioner has not filed spare copy, hence
notice could not be issued.

Ld. Counsel for petitioner is enjoying the benefit of stay,
therefore, not taking steps to serve the respondent. Accordingly,
the matter be processed for listing before the Hon'ble Judge in

Chambers for further directions. Await orders. List thereafter.

SURINDER S. RATHI

Signal/ure—Nol Verified Re g i S t r a r

MADHU Gl

Date:

15:52

Reas

Digilgﬂvgﬁe by
feE

20 7.09
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ANNEXURE-A-13

MAHARASHTRA POLLUTION CONTROL BOARD
SUB-REGIONAL OFFICE — PUNE-|

Jog Center Bldg.
2rd fioor, Wakdewadi,

AE———
rray

f
et i

Ph. 020-25811694 === Old Mumbai — Pune Highway,
Fax. 020-25811029 e Pune 411003
Visit Report

. 1 . . ) 2
Name & Address of Industry :- M/s EKTA Hous'mﬂ Rt L}—J_) ’C“thovmq/r-,ono'm
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ANNEXURE-A-14

MAHARASHTRA POLLUTION CONTROL BOARD
SUB-REGIONAL OFFICE — PUNE-I

P Jog Center Bldg.
= 2rd floor, Wakdewadi,
Ph. 020-25811694 et Old Mumbai — Pune Highway,
. L\ T
Fax. 020-258%11029 S Pune 411003
MPCB/ SROP1/ 1130813-EF5-021¢ | Date: xz]oa}zmg

To,
M/s. Ekta Housing Pvt Ltd., “California/Florida”
NIBM Road, Survey No.9, Village Undri,

Tal Haveli, Dist. Pune.

Sub: Warning Notice- Non compliances of Consent conditions.

Ref: 1. Complaint/ Notice received from Mr. Tanaji Balasaheb Gambhire, Shukarwar
,Peth, Pune has filed complaint against your project against non compliances of
consent conditions, which is received to this office on 01/08/2019.
2. Board officials visited to your site on 07/08/2019 investigation of said complaint.

The Maharashtra Pollution Control Board is implementing various Environmental Acts such as
Water (Prevention -& Control Pollution) Act, 1974, Air (Prevention & Control Pollution) Act, 1981 in the
state of Maharashtra & it is obligatory on every industry/ construction project to obtain Consent from
M.P.C.Board under above mentioned Acts and to provide adequate pollution control systems for the
pollutants so as to achieve Board’s prescribed standards.

With reference to the above cited Acts, it is mandatory upon you to obtain consent under Water
(Prevention & Control Pollution) Act, 1974, Air (Prevention & Control Pollution) Act, 1981. However, the
Board officials has visited your construction site on 07/08/2019 & from the record of this office, it is
observed that, you are operating residential construction project without obtaining valid consent from the
Board.

During visit your representative could not produce any documents such as copy of Environmental
Clearance, Consent to Establish, Consent to Operate, Sanctioned layout plan.

At the time of visit it was observed that, there are total 5 Nos. of Buildings under California and
one of the proposed building under Florida. All 5 Nos. Bldgs. Of California construction work completed
and possession given to all flat owners. Near to this buildings one open plot was observed naming as
proposed bldgs. as Florida in that plot only excavation work was observed and no construction work was
observed during visit.

in view of above you are requested to submit following documents 1. Copy of Environmental
Clearance & Copy of CE & CO 2. Sanctioned layout plan of Bldgs. 3. Area Statement of Architect
Certificate & present status. 4. NOC of CGWA (Central Ground Water Authority) 5. Details of Solar
System & Rainwater harvesting & 6. Completion Certificate of local body authority.

You are, therefore, hereby instructed to submit non-compliance forthwith, else this office will have
no option to initiate further legal action under The Water (Prevention & Control of Pollution) Act, 1974 &
The Air (Prevention & Control of Pofiution) Act, 1981 as deem fit in your case, which may please be
noted.

(Nitin Shinde)
Sub-Regional Officer,
M.P.C.Board, Pune-l.
Copy submitted for information o :-
The Regional Officer M.P.C .Board, Pune. / TRUE COPY
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ANNEXURE-A-15 e
GOVERNMENT OF MAHARASHTRA
No.Comp-2018/CRLYSEIAA
Environment Department,
217(Annex), Mantralaya,
Mumbai-400 032,
Date 1@ /08/2019,
To,
M/s. EKTA HOUSING PRIVATE LIMITED
Ekta World, 401, Hallmark Business Plaza,
Sant Dnyaneswar Marg, Opp. Gurunanak Hospital, Kalanagar,
Bandra East, Off Western Express Highway, Mumbai-400051,
Subject: - Proposed Directions u/s 5 of the Environmental (P) Act, 1986 r.w. EIA Notification, 2006
dated 14.9.2008
Reference: - Complaint / Notice of Mr. Tanaji Balasaheb Gambhire through Advocate Nitin Lonkar
dated 24.07.2018 and Email from Complainant Dated-07.08.2019.

WHEREAS, it was obligatory on your part to obtain prior Environment Clearance from the
Competent Authority, as per the EIA Notification dated 14.9.2006, before starting any building
construction activity.

AND WHEREAS, we are in receipt of above referred, wherein following issues are raised by
the complainants in respect of your building construction project “Ekta California & Florida” situated
at Survey No. 9 (p) of Village-Undri, Taluka-Haveli, District-Pune.

aj) That the PP has misleaded on account of two different projects comprising of 6 buildings,
180 flats and total BUA of 47429.2 Sq. Mirs..

b) That BUA of project was more than 47429.2 Sq. Mirs. but PP did not applied for
Environment clearance from SEIAA and also not applied for consents from MPCB

c) That the BUA of project was more than 20000 Sq. Mirs. but PP did not applied for
Environment clearance and consents.

d) PP has not obtained any prior Environment Clearance from SEIAA or MoEF.

e} PP has not obtained any prior Consent to Establish from MPCB.

f That the PP has completed part project in year of 2016, but did not applied for consent to
operate and put the completed portion of project under enjoyment without Consent to
Operate.

a) PP has carried out construction activity without Environment Impact Assessment and without
implementation of their remedial measures.

h) PP is extracting huge quantity of ground water from three bore wells for construction of
project as well as for domestic use without any permission from competitive authority for
operational purpose.

i) PP has not made any test for ground water contamination and quality of water.

TRUE COPY
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)

k)

m)

n)

o)

p)
q)

r

s}

t)

u)

v)

w)

X)

y)

z)

aa)

bb)

PP has not provided any solid waste management system and waste generated is dumped
to PMC waste yard creating burden on public systems and solid waste is generating various
greenhouse gases and there is no scientific disposal of the solid waste generated from

project.

PP has not provided any energy conservation system for energy saving like solar Energy

system.

PP has not provided any rain water harvesting system for ground water recharge.

PP has not preserved top layer of fertile soil and there is no soil test for contamination.

PP has not made tree plantation as per the norms and Non-development of green belt as per
CPCB norms

PP has provided swimming tank giving additional burden on the ground water,

PP has installed 2 DG sets at project site and operation of DG set is causing air pollution,
Huge quantity of sewage water is generated and there is no scientific treatment of sewage
water as PP has not installed STP. There is direct discharge of sewage water in PMC
seaware line.

PP is creating huge burden on the environment due to day to day waste generation by
consumption of natural resources and it is causing huge burden on the public facilities and
services on account of environment damage.

That the PP has committed the illegal activities and given rise to the violation of
environmental protection enactments and further caused degradation of environment &
ecology intentionally.

PP has not complied the conditions of commencement certificate mandating prior
environment clearance and consents from the MPCB.

PP has not complied the conditions of commencement certificate related to installation of
environment infrastructure to avoid the degradation.

PP has not installation of Pollution Control Devices

PF has made illegal land use change

Involvement of bureaucratic nexus in the illegal act to help PP and Misuse of position by
Government officers and thus provisions of ElA Motification-2006 riw Environment Acts-
1986, Water (P & CP) Act-1974 and Air (P & CP) Act-1981 are not complied by PP.

PP is unapologetic and PP has adopted careless and reckless attitude towards the
environment protection.

PP has caused substantial damage to environment and ecology more than Rs. 425 Crores,
which shall be recovered from PP.

PP has committed scam on account of FSI of intemmal road, amenity spaces, open spaces
etc.

Thus it is mandatory to stop the project construction permanently till the compliance /
rectification of the above illegal act and removal of the defects from the construction.
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AND WHEREAS, as per the Complaint / Motice above referred, you have not obtained
mandatory prior Environment Clearance, Consent to Establish and Consent to Operate in proposed
Residential Building Construction Project at Survey No. 8 (P) of Village-Undri, Taluka-Haveli, District-
Pune. This amounts to violation of the EIA Motification-2006 riw Environment (Protection) Act-1986
along with Water (Prevention and Pallution Control) Act-1971 and Air (Prevention and Pollution
Control) Act-1984.

NOW THEREFORE, in view of the above non-compliances, you are hereby directed to show
cause as'under: -

a) Why your building construction activity shall not be stopped forthwith for the violation of
Environment Impact Assessment Nofification dated 14.09.2006, issued by the ministry of
Environment & Forest, Government Of India, for not obtaining pricr Environmental Clearance
from the Competent Authority / Government of Maharashtra?

bB) Why further legal action shall not be initiated against you under the provisions of the
Environment (Protection) Act, 1986 and Rules made there under?

Take notice that, you are hereby directed to submit your reply within a period of 15 days from
the receipt of this Proposed Directions, after receipt of your reply, you may call for personal hearing so
as to take appropriate decision in the matter, failing which, this office has no option than to initiated

Principal Secretary,
Environment Department &
Member Secretary- SEIAA Maharashira

Copy to:
Commissioner,Pune Municipal Corporation,Shivajinagar, Pune-411 005-

You are the sanctioning authority of the aforesaid project therefore you are hereby requested to
take appropriate actions against project proponent and also to submit the documents related to

Project.

Enclosed: Copy of Complaint / Notice of Mr. Tanaji Balasaheb Gambhire through Advocate Nitin
Lonkar dated 24.07.2019 is attached herewith

TRUE COPY

g



1015

ANNEXURE-A-16

IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION
[ORDER XXI RULE 3 (1) (a]]
(UNDER ARTICLE 136 OF CONSTITUTION OF INDIA)
SPECIAL LEAVE PETITION (CIVIL) NO.  OF 2019
[ WITH PRAYER FOR INTERIM RELIEF |

[ARISING OUT OF THE IMPUGNED FINAL JUDGEMENT
AND ORDER DATED 29.03.2019 PASSED BY THE
HONBLE HIGH COURT OF JUDICATURE AT BOMBAY IN
WRIT PETITION (L) NO. 954 OF 2019]

IN THE MATTER OF: POSITION OF PARTIES

HIGH COURT THIS COURT

Credai Pune Metro NOT APARTY PETITIONER
Through Its Secretary

Having Its Office At No.T-1,

3RD Floor, Nucleus

Jeejeebhoy Towers, Church

Road Pune-411 001

Maharashtra.

-VERSUS-

Union Of India RESPONDENT PROFORMA
Through its secretary RESPONDENT
Ministry of Environment, NO.1
Forest And Climate :

Change Indira Paryavaran

Bhawan J orbagh Road,
New Delhi-110003.

Builders Association Of ‘PETITIONER PROFORMA
India(BAI) RESPONDENT
Through its Authorized NO.2
Representative

Mr. Rajendra @ Nirmal

Kumar,

G1/G20, 7th Floor,
Commerce Centre,

J. Dadaji Road, Tardeo, TRUE COPY

Bt



1016

| Mumbai-400034. -
Maharashtra.

TO

THE HONBLE CHIEF JUSTICE OF INDIA AND HIS
COMPANION JUSTICES OF THE HON'BLE SUPREME
COURT OF INDIA

THE HUMBLE PETITION OF -
THE PETITIONER
ABOVENAMED

MOST RESPECTFULLY SHOWETH:

1. That the present Special Leave Petition is being filed
against the impugned Final Judgment and Order

. dated 29.03.2019 passed by the Hon'ble High Court

of judicature at Bombay in Writ Petition (L) No. 945 of

2019 whereby the Hon'ble High Court was pleased to

reject the said Writ Petition filed by the Builders
Association Of India.
1A. The Petitioners humbly submit that no Letters Patent

Appeal or Second Appeal is maintainable against the

Impugned judgment and order.,

W

2. QUESTIONS OF LAWS:

2.1. Whether the Hon’ble High Court was justified in the

facts and circumstances of the present case in

dismissing the Writ Petition?



1017

2.2

2.3.

2.4

7

'.Whether in the facts and circumstances of the

‘present case, the construction projects developed by

the members of the Petitioner Association between

2006 to 2011 for which environm'ent clearances were

granted on the basis of built up area as defined in the

DCRs ought to be protected?

Whether the projects developed by the members of

the Petitienelj Association between 2006 to 201 1, for

which environment clearances were granted on the

basis of built up area as defined in the DCRs ought

to be protected, in light of the fact that it was only on

04/04/2011 that the Ministry of Environment and

Forests issued a notification clarifying that the built

up area for the purpose of Notification dated
14/09/2006 was to mean the built up or covered area

on all the floors put together including basement(s)
and other service areas, which are proposed in the
building/ construction projects?

Whether the projects developed by the members of

the Petitioner Association between 2006 to 2011 for
which environment clearances were granted on the

basis of built up area as defined in the DCRs ought

to be protected in light of the fact that prior to the

Notification dated . 04/04/2011 the éuthor.ities



2.5

2.6

2.7

2.8.

8

themselves had granted such clearances on the basis.

of built up area calculated as defined in the DCRs?

Whether the members of the Petitioner Association

can be penalized for no fault of theirs?

Whether the projects which have long been completed

wﬂ:h requisite permissions and without any

objections from the authorities can now considered in

violation of the EIA Notification dated 14.09.2006

from the retrospective dates?

Whether the projects developed by the members of

the Petitioner Association between 2006 to 2011 for

which environment clearances were gra.nted on the

'~ basis of built up area as defined in the DCRs ought

to be protected in light of the fact that this Hon’ble

Court itself had held that the threshold of 20,000
square metres built-up area was for covered

construction and in case of facilities open to the sky,
the built up area would be the activity area?

Whether the Notification dated 04 /04/2011 1ssued
by the Ministry of Environment and Forests ought to

be. apphed prospectively?

1018
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S.1.

9

DECLARATION IN TERMS OF RULE 3(2);

The Petitioners state that Special Leave Petition (Civil)

No. 10078 of 2019 has been filed by Builders

‘Association Of India challenging impugned judgment
and order dated 29/03/2019 passed by the Hon’ble

High Court in Writ Petition (L) No.954 of 2019. By
order dated 03/05/2019 this Hon’ble Court was
pleased to issue notice in the said Special Leave

Petition and directed that in the meantime no

coercive steps shall be taken.

DECLARATION IN TERMS OF RULE 5

 The Annexures P/1toP/10 produced along with the

Special Leave Petition are true copies of the

pleadings/documents. As the Petitioner was not a

party to the proceedings in which the impugned order
has been passed, the Annexures produced along with

the Special Leave Petition were not part of the records

of the Court/Authority below against whose order

special leave to appeal is sought for in this petition,

GROUNDS

FOR THAT the Hon’ble High Court erred in dismissing

the Writ Petition.



5.2.

5.3.

5.4.

5.5

S.6.

10

FOR THAT the Hon'ble High Court, ought to have
entertained the Writ Petition and granted the ljelief as

prayed for in the Writ Petition.

FOR -THAT the Hon’ble High Court ought to have
appreciated that prior to the Notification dated

04/04/2011 Environmental Clearances were issued
to the members of the Petitioner association by the

concerned authorities on the basis of calculation of
Built Up Area as provided for in the DCRs.

FOR THAT the Hon’ble High Court ought to have
appreciated that there was no default on part of the
members of the Petitioner association in carrying out

construction on the basis of the Environmental

clearances ‘granted by the concerned authorities on
the basis of calculation of Built Up Area as provided

for in the DCRs.
FOR THAT the Hon'ble High Court ought to have
appreciated that the members of the Petitioner

Association could not have been penalized for no fault
of theirs.

FOR THAT the Hon'ble Court ought to have
appx;eciated that it was for the first time by

notification dated 04 /04/2011 issued by the Ministry

of Environment and Forests, whereby the words of

1020
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5.7.

5.8.

11

Column 5 against Item 8(a) in the schedule annexed

to the notification dated 14/09/2006 were replaced
and substituted.
FOR ‘THAT the Hon’ble High Court ought to have

appreciated that notification dated 04/ 04/2011
iésued by the Ministry of Environment and Forests
ought to be applied prospectively to applications
‘r_eceived for gnvironmental clearance after the said

Notification.

FOR THAT the Hon'ble High Court ought to have

appreciated that the term 'built up area' came to be

understood in terms of the state / municipal bye laws

: at least till the issuance of the 2011 notification even

for the purposes of grant of environmental clearance.

It is most respectfully submitted that in absence of a
definition of the term 'built-up area' in the EIA

Notification 2006, the same was calculated

and/interpreted in consonance with the state bye-laws

- to ﬁll in the vacuum until the 2011 Notification came

into effect. That the construction industry as well as

the Appropriate Authorities including MoEF had
understood and proceeded the term built up area with

respect to granting ECs',
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5.9.FOR THAT the Hon’ble High Court ought to have

appreciated that prior to the 2011 Notification, the
dé’s.cription of 'built up area' under the original EIA
Notification 2006 was limited to covered construction,
while in cases of facilities open to the sky it would be

the activity area. However, there was guidance
available as to the meaning of the term 'built up area'
under the relevant state bye laws, and the practice
adopted by the appropriate authorities was to interpret
'built up area' for the purpose of granting ECs in
cénsonance with the applicable state bye laws. That

most of the state-bye laws calculate ‘built-up area’ on
' the basis of Floor Space Index (FSI). It is submitted that
the appropriate authorities were grantiﬁg ECS on the
Basié of FSI.
5.10.FOR THAT the Hon'ble High Court ought to have
éppreciafed that that this Hon'ble Court observed the
ambiguity in the term ‘built-up area' in the EIA
NJ'tﬁication 2006 in the judgment and order dated
03‘/12/ 2010 in the case of TN. Godavarman
Thirumulpad Versus Union of India & Ors and

expressed the need for redefining the same in the

following words:



1023
13

“The EIA notification dated September 14, 2006

urgently calls for. a close second look by the

concerned authorities. The projects/ activities

under items 8(a) and 8(b) of the schedule to the

| notification need to be described with, greater

. pr;ecision and clarity and the definition of built-

up area with facilities open to the sky needs to

. be freed from its present ambiguity and
vagueness."

It is submitted that in compliance with the direction
- given by this Hon'ble Court in the aforementioned
judgment, the MoEF brought into effect the 2011

Notiﬁcation which contained a clear definition of the
term 'built-up area’ stating that

‘the built-up area for the purpose of this
Notification is defined as the built up area or
- covered area on all floors puttogetherincluding
‘basements and other Service areas, which are
proposed in the building/ construction project,”

S.11.FOR THAT the Hon'ble Higfl Court ought to have

appreciated that even the facts recorded in the
judgment and order dated 03/12/2010 in the case of
T.N. Godavarman Thirumulpad Versus Union of India

& Ors reflect the general practice adopted by the
appropriate authorities of interpreting 'built up area'
in consonance with the state bye laws. The said

Ju‘dgment pertained to a project undertaken by the

Govt. of Uttar Pradesh to develop a recreational park at
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NOIDA. The project involvéd massive construction inter
alia including dedicatory columns, commemorative
plaza, national memorial, plinth with sculptures, larger
than life statutes etc.; and was undertaken without any

prior environmental clearance as required under the
EIA Notification 2006. When an iésue was raised with
respect to the project being undertaken without prior

eﬁvironmental clearance, the stand taken by the SEIAA
UP was that the built-up area was less than 20,000
square meters and the EJA N otification 2000 would not

be applicable. In submitting so, the SEIAA UP had
calculated the 'built up area’ on the basis of state bye-
laws, Furthermore, during the course of the

proceedings of the 2010 Judgment, the MoEF also took

the unequivocal stand that the project in question did

not require prior environmenta] clearance (paras 38-

49). As was noted in para 42 of the 2010 Judgment;

The built-up areq has been calculated by the
* State of Uttar Pradesh on the basis of its
building bye-laws." :
“.... The MoEF, however reiterated its stand in
very definite and unequivocal terms that the
broject in question did not Jall within the ambit of
the EIA Notification 2006 and no environmental
clearance was required for such kind of projects.
The stand of the MoEF was based on the premise
that the area of the project (33.43ha) was less than

SOha and its built up area (9542 sq m) was less
than 20,000 sgm....."
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The aforesaid is an example of the manner in which the

different states’ SEIAA, as well as the MoEF, were
routinely calculating 'built up area’ in consonance with
state bye laws while granted environmental clearance

~

prior to 04.04.2011.

5.12.FOR THAT the Hon’ble High Court ought to have

appreciated that the definition of the term ‘built-up
area' as provided under 2011 notification ought to be

applied prospectively. It is most respectfully submitted

that the application of the 2011 Notification to projects

granted ECs between 14.09.2006 - 04.04.2011 or to

. those projects which were exempted from an EC prior

to the 2011 Notification shall oppress the vested rights

of such project Proponents, create new disabilities or
obligations or Impose new duties in respect of
constructions already completed. The same shall cause
chaos, disruption and disarray in the entire

construction industry,

5.13.FOR THAT the Hon'ble High Coyrt ought to have

appreciated that prior to 04.04.2011, the widely
followed practice for the project Proponents was to
specify the FS] area as the built-up area, and for the
appropriate authority to grant the EC after noting

such FSI area as the built-up area in the EC, It is
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pertinent to note that even though most of the
applications made prior to the 2011 notification
specified 'built up area’ to be the same as FSI, due to
the practice followed, the applications submitted

nonetheless contained:

a) disclosures, details and or designs and

drawmgs of non FSI area to the relevant

authority .

b) Details of the entire usable area to the

relevarit authority

¢) disclosures and details of environmenta]
impact of the Project such as water

consumption, Sewage, energy consumption,

pollution generated etc.,
All these factors would be independent of the manner
in which ‘built up area’ was conmdered and remained
the same. However, not\mthstandmg the disclosure of
thf entire area, ECs were routinely granted by the

appropriate authorities with reference only to the FS]
area specified in the application as the built-up area,
S.14.FOR 'THAT the Hon’ble High Court ought to have

appreciated that even though the ECs may have been

granted by the appropriate authorities for the projects
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on the basis of 'FSI Area’ for the purpose of calculating
'built up area’ for the period between 2006-2011; the
overall impact on the environment caused by the

construction, including crucial factors such as water

consumption, sewerage facilities, energy,
consumption, welfare of the people, road requirements,
pollution generated etc., remains unchanged. This is

notwithstanding the use of non-FSI Area of the projects
for the calculation of the built up area. Therefore, SO
long as the overall environmental impact remains

unchanged, merely due to the fact that non-FSI area

while being disclosed, was not taken as a part of 'built

' up area' by'the appropriate authorities while granting

ECs oprior to 2011, (due to the then general

understanding of the provisions of the 2006

notification), ought not to by itself trigger a violation of

the EIA Notifications 2006 and ECs issued thereunder.

S.15 FOR THAT the Hon'ble High Court ought to have

apgreciated that from the years 2006-201 1; i.e. prior

to the introduction of the 2011 Notification, it was a
common Practice of the appropriate authorities to
grant EC to project Proponents on the basis of 'built up
area’ as defined in the State bye laws. That most of the

state bye laws €quated the terms 'byijt up area' and
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'FS1' and many of the ECs granted ﬁsed the terms
'built up area' and 'FSTI' interchangeably.

5.16.FOR THAT the Hon’ble High Court oﬁght to have
appreciated that the application of the 2011
No.tiﬁcation to projects granted ECs between

14.09.2006 - 04.04.2011 or to those projects which
were exempted from an EC prior to the 2011
Notification; shall oppress the vested rights of such

project proponents, create new disabilities or

obligations or impose new duties in respect of

constructions already completed.

5.17 FOR THAT the Hon’ble High Court ought to have
'appreciated that the retrospective operation of

- notification dated 04/04 /2011 issued by the Ministry
of Environment and Forests will result in grave

consequences. Not only the projects for which
environmental clearances have been granted prior to

2011 on the basis of calculation of Buijlt Up Area as
provided for in the DCRs will be affected but also the
projects for which no environmental clearances were
obttained as they did not come within the purview of
thej’ Notiﬁcation dated 14/09/2006 on the basis of

calculation of Built Up Area as provided for in the

DCRs, will also stand affected.

1028
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S5.18.FOR THAT the Hon’ble High Court ought to have

granted protection of the construction projects
developed between 2006 to 2011 for which

environment clearances were granted on the basis of

built up area as defined in the DCRs.

5.19.FOR THAT the Petitioner craves leave of this Hon’ble

6.1

6.2

Court to add/alter/amend the grounds if so advised.

GROUNDS FOR INTERIM RELIEF:

That as demonstrated above, the Petitioner has a
good prime facie case on merits. The Petitioner has
béen advised that they have good chances of
succeeding in the matter.

That grave prejudice would be caused to the members
of the Petitioner Association if the interim relief as per
fér is nof granted. Not only the projects for which
environmental clearances have been granted prior to
2011 on the basis of calculation of Built Up Area as
provided for in the DCRs will be affected but also the

projects for which no environmental clearances were

obtained as they did not come within the purview of

the Notification dated 14/09/2006 on the basis of

calculation of Built Up Area as provided for in the

DCRs, will also stand affected. The members of the
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Petitioner Association would be penalized for no fault

of theirs. On the other hand no prejudice would be

~ caused to the Respondents if the interim relief as

prayed for is granted.

The balénce of convenience tilts overwhelmingly in

favour of the Petitioner.

MAIN PRAYER :

In the facts and circumstances of the case, it is,

- therefore, respectfully prayed that this Hon’ble Court

rnay graciously be pleased to:

(@) - grant Special Leave to appeal to the Petitioners
| against the impugned final judgment and order
dated 29.03.2019 passed by the Hon’ble High

Court of judicature at Bombay in Writ Petition

- (L) No. 945 0f 2019 and;

(b) pass such other or further order or orders as

this Hon'’ble Court may deem fit and proper in

the facts of the case;

PRAYER FOR INTERIM RELIEF :

In the facts and circumstances of the case, it is,
therefore respectfully prayed that th1s Hon’ble Court

may graciously be pleased to:
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(a)

(c)

21

Pass an ex parte interim order granting stay
of the operation of the impugned final
Judgment and order dated 29.03.2019 passed
by the Hon’ble High Court of judicnture at
Bombay in Writ Petition (L) No. 945 of 2019
and;

péss an e€x parte interim order directing that
no coercive steps shall be taken against the
members of the Petitioner Association, a list
Whefeof Is annexed at Annexure P/1, who
had taken valid environrnental clearanées as

per notification dated 14/ 09/2006 on the

basis of calculation of buyjlt up area as
provided for in the DCRg notwithstanding the

Judgment dated 10/08/2018 passed by this
Hon’ble Court in the case of Goel Ganga
Developers V. Union of India (in C.A. No.
10854 of 2016 and connected matters) till the
final disposal of the present Spec1a1 Leave
Petition:

Pass an ex parte interim order directing that
notwithstanding the Judgment  dated

10/08/2018 passed by this Hon’ble Court in

the case of Goel Ganga Developers V. Union
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of India (in C.A. No. 10854 of 2016 and
connected matters), no coercive steps shall be

taken against the members of the Petitioner
Association, a list whereof is annexed at

Annexure P/1, who had not taken

environmental clearances as per notification

dated 14/09/2006 as they did not come

within the purview of the said notification on
the basis of calculation of built up area as

provided for in the DCRs, till the final

disposal of the present Special Leave Petition;
(d) passanex parte ad interim order in terms of

prayer clause (a), (b) and (c) above and;
(6) pass such other or further order or orders as
this Hon’ble Court may deem fit and proper

in the facts of the case

AND FOR WHICH ACT OF KINDNESS THIS HUMBLE

PETITIONERS AS DUTY BOUND SHALL EVERY
PRAY

DRAWN ON. 26/08/2019 FILED BY:
FILED ON: 03/09/2019

PRAGYA BAGHEL.
Advocate for the Petitioner
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IN THE SUPREME COURT OF INDIA ‘
CIVIL APPELLATE JURISDICTION
SPECIAL LEAVE PETITION (CIVIL) OF 2019
IN THE MATTER OF:

CREDAI PUNE METRO ... APPLICANT/PETITIONER

VERSUS

UNION OF INDIA AND ANR  .............. RESPONDENTS

CERTIFICATE

Certified that this Special Leave Petition is confined only to
the pleadings before the Court whose order is challenged

and the documents relied upon in those proceedings. No
additional fact, documents, or grounds have been taken or
are relied upon in this Special Leave Petition. It is, further
cértjﬁed that the copies of the documents (Annexure

attached herewith) are necessary to answer the question of
law raised in the SLP and to make out grounds urged in
the SLP. This certificate js given on the basis of the

instructions given by the persons authorized by the

petitiopers whose affidavit is filed in Support of this Special

Leave Petition.

DRAWN BY: FILED BY:

DATE: 26/08/2019

i PRAGYA BAGHEL
DATE: 93/09/ 2019 (Advocate for the Petitioner
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IN THE SUPREME COURT OF INDIZ
CIVIL APPELLATE JURISDICTIO

Lao. oFz019  \&y
IN OF\
OF%\?»-'-"-—/

SPECIAL LEAVE PETITION (CIVIL) NO. T

IN THE MATTER OF:-
CREDAI PUNE METRO
THROUGH ITS SECRETARY........o.ocovvniiiinnn PETITIONER

UNION OF INDIA AND ANR........ccceeeeninnnns RESPONDENTS

AFFIDAVIT
I, MR. ADITYA VILAS JAVDEKAR S/o MR. VILAS YASHWANT

JAVDEKAR aged 41 yrs, having office at Nucleus Jeejeebhoy

towers, 37 floor, Office T-1, T-2, T-3, Church Road, Opp.
Commiissioner Office, Camp, Pune- 411001, do hereby solemnly
affirm and say as follows:

1. That I am the Secretary of the Petitioner herein and as such I
am conversant and acquainted with the facts and
circumstances of the instant case. | am competent and
authorized to affirm this affidavit.

2.  That the contents of the accompanying Synopsis and List of
Dates (pages [)7 to (@ ), Special Leave Petition (pages tqzﬂ
s para 1 to 8) and the Applications filed therein are true tomy
knowledge and belief and/or are based on the information
received from the records and believed by me to be true.

3. That the Annexures (Annexure P/1 to Annexure P/_ia’) are all

true copies of their respective originals.

VERIFICATION
Verified at p A on this‘z ﬁ *?ay of

contents of the foregoing affidavit are true to my knowledge based

on record, no part is false and nothing material has been concealed

.8 AUG 2919 therefrom.

. \Qjéﬂ/ ONENT
NOTED AND REGISTERED AY

SERIAL NUMB’ERWHENDRA MURLIDHAR KALE TRUE COPY
ADVOCATE & NOTARY e
Q@QE GOVT. OF INDIA - (Boriiva=

605, HARIPRIYA, VASANT KAMAL VIHAR,



1035
ANNEXURE-A-17

REPORTABLE

IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

I.A. NO.64665 OF 2019
IN
CIVIL APPEAL NO. 10854 OF 2016

M/S. GOEL GANGA DEVELOPERS
INDIA PVT. LTD. ... Applicant (s)

Versus

UNION OF INDIA THROUGH SECRETARY
MINISTRY OF ENVIRONMENT
AND FORESTS & ORS. ...Respondent(s)

ORDER

The only issue involved in this application is whether non-

consideration of a judgment delivered by a three-Judge Bench in

=@ Construction of Park at Noida Near Okhla Bird Sanctuary

Digital yswgﬁe by
ARJUN BIS|

LSLISSY
& Ors.!, hereinafter referred to as ‘NOIDA Park case’, has led to

1(2011) 1 SCC 744 TRUE COPY

G
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wrong conclusions by this Court with regard to the interpretation of
built up area in terms of Item No. 8 of the Schedule of the
Environment Impact Assessment (EIA) Notification dated

14.09.2006. The relevant portion of the notification reads as

follows:
1 |@ 3 [(@) | (5)
8 Building/Construction projects/Area
Development projects and Townships
8(a) Building and >20000 sq. | #(built up area
Construction mtrs. And | for covered
projects <1,50,000 sq. | construction;
mtrs. Of built- | in the case of
up area# facilities open
to the sky, it
will be the
activity area)
8(b) | Townships Covering an | "All projects
and Area area >50 ha |under Item
Development and or built | 8(b) shall be
projects up area | appraised as
>1,50,000 sq. | Category BI1.
mtrs. ++

While interpreting this clause, one of us (Deepak Gupta, J.)

held as follows:

“13. From a bare perusal of the two hash tags (#) in
Column 4 and 5 of Item 8(a), it is apparent that what is shown
under Column 5 is actually a continuation of Column 4 and
basically it describes or defines ‘built up area’ to mean covered
construction and if the facilities are open to the sky, it will be
taken to be the activity area. This by itself clearly shows that
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under the notification of 2006, all constructed area, which is
covered and not open to the sky has to be treated as ‘built up
area’. There is no exception for non-FSI area.

14. Indeed, the concept of FSI or non-FSI has no
concern or connection with grant of EC. The same may be
relevant for the purposes of building plans under municipal
laws and regulations but it has no linkage or connectivity with
the grant of EC. When EC is to be granted, the authority
which has to grant such clearance is only required to ensure
that the project does not violate environmental norms. While
projects and activities, as mentioned in the notification, may
be allowed to go on, the authority while granting permission
should ensure that the adverse impact on the environment is
kept to the minimum. Therefore, the authority granting EC
may lay down conditions which the project proponent must
comply with. While doing so, such authority is not concerned
whether the area to be constructed is FSI area or non-FSI
area. Both will have an equally deleterious effect on the
environment. Construction implies usage of a lot of materials
like sand, gravel, steel, glass, marble etc., all of which will
impact the environment. Merely because under the municipal
laws some of this construction is excluded while calculating
the FSI is no ground to exclude it while granting the EC.
Therefore, when EC is granted for a particular construction it
includes both FSI and non-FSI areas. As far as environmental
laws are concerned, all covered construction, which is not
open to the sky is to be treated as built up area in terms of the
EIA Notification dated 14.09.2006.”

The contention raised on behalf of the applicant is that since
the three-Judge Bench had in Para 84 of the judgment in the
NOIDA Park case observed that the EIA Notification dated
14.09.2006 calls for a close second look by the authorities

concerned especially in respect of the projects/activities falling
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within the ambit of Items 8(a) and 8(b) of the Schedule to the
Notification which need to be described with greater precision and
clarity and the definition of built up area with facilities open to the
sky needs to be freed from its present ambiguity and vagueness, the
two-Judge Bench which delivered the judgment was bound by this
judgment of three-Judge Bench and could not have held that the
Notification dated 14.09.2006 clearly shows that all constructed
area which is covered and not open to the sky, has to be treated as

built up area.

Though the observations in Para 84, at first blush, support the

contention of the applicant, one has to appreciate the factual
background in which these observations were made. In the NOIDA

Park case, this Court was asked to intervene and halt a project in
which a huge park was being constructed. As far as Item 8(a) of the
Schedule to the EIA Notification, 2006 is concerned, the
contentions in this regard start from Para 38. The MoEF took the
stand that no environmental clearance was required because the

project area was 33.43 hectares, which was less than 50 hectares
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and the built up area was 9542 sq. mtrs., which was less than

20,000 sq. mtrs.

It was contended on behalf of the petitioners and the amicus
curiae that the project would fall under Section 8(a) because though
the covered construction of the project was only 6999.50 sq. mtrs.,
the project by its very nature provided facilities open to the sky and
the whole of this open area, which was activity area, should be
treated as the built up area. The park consisted of certain
constructed structures like pathways, walkways, statues, fountains,
etc. which were open to the sky and treated as activity area. The
contention of the amicus curiae and the petitioners who were
objecting to the project was that the construction which was open
to the sky and was to be treated as activity area should also be

considered as part of the built up area.

The main dispute in the NOIDA Park case was whether the
project was a building and construction project or a township and
area development project. This Court held that this was a township

and area development project. While considering this dispute the
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Court felt that there was some ambiguity. This issue did not arise
in the case in hand. The second point urged before the Court was
that the facilities open to the sky i.e. the activity area should also be
included in the built up area and it was this confusion which the

court wanted the Central Government to settle. No party had raised
any contention in the NOIDA Park case about the covered area

being built up area. All the parties were ad idem that covered

construction was built up area and the Court also held so.

This Court in this judgment has only held that all covered
construction shall be deemed to be built up area and that the
municipal laws regarding Floor Space Index (FSI) or Floor Area

Ratio (FAR) have no relevance. This issue did not arise in the

NOIDA Park case.

Therefore, in our opinion, the earlier judgment will have no

impact on the present case.

Reference was also made to Notification dated 04.04.2011 and
the Clarification dated 07.07.2017. These have already been dealt

with in the judgment dated 10.08.2018 and those were not points of
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issue in the NOIDA Park case. Therefore, we find no merit in the

application and the same is dismissed accordingly.

....................................... dJd.
(Deepak Gupta)

...................................... J.
(Aniruddha Bose)

New Delhi
September 11, 2019

TURE COPY

(Bpmihiss.
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ITEM NO.30 COURT NO.6 SECTION IX

SUPREME COURT OF INDTIA
RECORD OF PROCEEDINGS

SPECIAL LEAVE PETITION (CIVIL) Diary No(s). 32134/2019

(Arising out of impugned final judgment and order dated 29-03-2019
in WPL No. 954/2019 passed by the High Court Of Judicature At
Bombay)

CREDAI PUNE METRO Petitioner(s)
VERSUS

UNION OF INDIA & ANR. Respondent(s)
(FOR ADMISSION and I.R. and IA No0.136818/2019-CONDONATION OF DELAY
IN FILING and IA No0.136816/2019-EXEMPTION FROM FILING C/C OF THE
IMPUGNED JUDGMENT and IA N0.136815/2019-PERMISSION TO FILE PETITION
(SLP/TP/WP/..) )

Date : 20-09-2019 This petition was called on for hearing today.

CORAM
HON'BLE MRS. JUSTICE R. BANUMATHI
HON'BLE MR. JUSTICE A.S. BOPANNA

For Petitioner(s) Mr. Sidharth Dave,Sr.Adv.
Mr. Shyam Divan, Sr.ADv.
Mr. Amol Chitale, Adv.
Mrs. Pragya Baghel, AOR
Ms. Ranjeeta Rohatgi,Adv.
Mr. Abhishek Thakral, Adv.
Mr. Saket Mone,Adv.
Mr. Subit Chakrabarti, Adv.
Mr. Abhishek Salian,Adv.

For Respondent(s)

UPON hearing the counsel the Court made the following
ORDER
Permission to file special leave petition is granted.

We have heard Mr. Sidharth Dave and Mr. Shyam Divan, learned
senior counsel appearing on behalf of the petitioner.

Delay condoned.

Issue notice.

seawetoveiicd Ty the meantime, no coercive steps shall be taken.
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ANNEXURE-A-19

IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION
INTERVENTION APPLICATION NO. 160684 OF 2019
IN
SPECIAL LEAVE PETITION (CIVIL) NO. 10078 OF 2019

[Arising out of the impugned final Order dated 29.03.2019
passed by High Court of Judicature at Bombay in Writ Petition
(L) No. 954 of 2019]

IN THE MATTER OF:
MR. TANAJI BALASAHEB GAMBHIRE ....APPLICANT

AND IN THE MATTER OF:

BUILDERS ASSOCIATION OF INDIA (BAI) ....PETITIONER
VERSUS

UNION OF INDIA ....RESPONDENT

TO,

THE HON’BLE CHIEF JUSTICE OF INDIA AND

HIS COMPANION JUDGES OF THE HONBLE

SUPREME COURT OF INDIA
THIS HUMBLE INTERVENTION
APPLICATION OF THE
APPLICANT ABOVE NAMED

MOST RESPECTFULLY SHOWETH:

1. [Itis respectfully submitted that, the SLP (Civil) No. 10078
of 2019 is filed by Builders’ Association of India against
Union of India through MoEF seeking relief on account of
non-action by concern authorities on building
construction project under item (8) of Schedule to EIA
Notification-2006 and those who have received EC

between 14.09.2006 to 04.04.2011 with help of Order &

TRUE COPY

Cy



Judgment dated 03.12.2010 IN RE: CONSTRUCTION OF
PARK AT NOIDA and Final Order and Judgment dated
10.08.2018 in Civil Appeal No. 10854 of 2016.

It is submitted that, biggest apprehension of the
Petitioner-Builders’ Association of India is that Built up
area is nothing but FSI prior to issuance of clarification
dated 04.04.2011 to EIA Notification-2006 and the
definitions of Built up Area and FSI have to be considered
from DC Regulations of the respective local authorities.
It is submitted that, this Intervener Applicant is the
Original Applicant / complainant before the Hon’ble NGT
and Respondent No. 9 in Civil Appeal No. 10854 of 2016
in the matter of M/s. Goel Ganga Developers (I) Private
Limited Vs Union of India & Others. Wherein Hon’ble NGT
and this Hon’ble Court have clarified spectacle of BUA &
FSI from the minds of incorrigible polluters and also
shown iron hands to the authorities, those always wants
to sit in line with such incorrigible polluters to preserve
the will of beneficiary politicians from polluters and this
is the harsh reality behind the curtains and no more
secrete.

It is submitted that, the SLP is nothing but the review of
final Order and Judgment dated 10.08.2018 passed by
this Hon’ble Court in Civil Appeal No. 10854 of 2016 and
it is very surprising and shocking to this applicant how
can someone file such SLP’s seeking review of judgments.

But from the petition of Builders Association of India, one
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thing is become very clear that, the might and resourceful
entrepreneurs can undo the thing with their unholy
political and corrupt bureaucratic connection and can
manipulate the system.

It is submitted that, the MoEF issued S. O. 60 (E)
Environment Impact Assessment of Development Project
Notification on 27.01.1994 mandating prior environment
clearance as per clause 2.IIl.c of the this notification for
the activities listed in the schedule-I of this notification as
well as industries having investments more than S50
Crores apart from Schedule-I. It is specifically submitted
that, the Building Construction projects and Area
Development of Township projects was not included in
this notification, but it was mandatory to obtain prior EC
for those building construction projects having
investments more than S0 Crores. A true copy of this EIA
Notification-1994 dated 27.01.1994 is attached herewith
and annexed as ANNEXURE-A-1 (Page No. to
).

It is submitted that, the MoEF issued amendment to S.
0. 60(E) Environment Impact Assessment of Development
Project Notification on 27.01.1994 vide S. O. 801 (E) EIA
Notification on 07.07.2004 with amending the schedule-I
with addition of item No. “31. New Construction Projects
& 32. New Industrial Estates”. It is clear that, for first time
Environment clearance is made mandatory to the New

Construction Projects by amending the schedule and



reason behind implicating building construction project
as stated in notification is the decision of Hon’ble
Supreme Court of India in Writ Petition (C) No. 725 of
1994, case titled/namely from news item published in
Hindustan Times titled “And Quiet Flows the Maily
Yamuna” vs. Central Pollution Control Board and
Others”. A true copy of this EIA Notification-2004 dated
04.07.2004 is attached herewith and annexed as

ANNEXURE-A-2 (Page No. to ).

It is submitted that, in both of these notification there is
no mention of any definition or explanation of any
technical term, because any technical term is have clear
meaning from its birth or origin in science and any
technical term have no confusion in the science and basic
concepts of the engineering or science or technology
cannot be disputed as there are no substitutes. Otherwise
every research or invention made for development of civil
society become null and void and everything will be in
scrap if we misunderstand FSI as BUA. Therefore it
cannot be said that the Built up area is nothing but Floor
Space Ratio (FSA) or Floor Space Index (FSI/FAR).

It is submitted that, the MoEF issued S.O. 1553(E)
Environment Impact Assessment Notification (in short
EIA Notification-2006) dated 14.09.2006 superseding
S.0. 60(E) Environment Impact Assessment of
Development Project Notification on 27.01.1994 with

great precision and clarification mandating prior
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10.

environment clearance. It is also submitted that, this EIA
Notificaiton-2006  have  well classification and
categorisation of industries in 39 project activities divided
into 8 categories and also procedure of obtaining prior EC
is explained in stage wise manner. As we are concerned
with the item-8 of schedule-I, that is “Building /
Construction Projects / Area Development Projects and
Townships”.

It is submitted that, the as per EIA Notification-2006,
Prior Environment Clearance (EC) is mandatory for
building / construction projects / Area Development
Projects and Townships, if the proposed project involves
construction of more than 20,000 Sq. Mtrs of Built-up
Area in such projects. It is submitted that, the hashtag
“#” built-up area shown in column-4 is the continuation
of coloum-5 entry with “built-up area for covered
Construction; in the case of facilities open to the sky, it
will be the activity area” and therefore the Built-up area
is the covered area and which is not only FSI but also
includes Non-FSI and the said limit of 20000 sq. Mtrs.
area for BUA includes all covered construction having no
exemption to FSI and Non-FSI from calculation of total
BUA of Projects. A true copy of this EIA Notification-2006
dated 14.09.2006 is attached herewith and annexed as

ANNEXURE-A-3 (Page No. to ).

It is submitted that, this Hon’ble Court has passed an

Order and Judgment dated 03.12.2010 in the matter of
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Anand Arya & another Versus UOI on Interlocutory
Application No. 2609-10 of 2009 filed in Writ Petition (C)
No. 202 of 1995. This Judgment is also known as 2011
(1) SCC 744, IN RE: CONSTRUCTION OF PARK AT NOIDA
NEAR OKHLA BIRD SANCTUARY. It is submitted that,
the biggest apprehension of the petitioner in the present
SLP is the observation of the Hon’ble Court in para-84 of
said judgment and the said para is reproduced here as
below;

“84. Before putting down the records of the case
a few observations may not be out of place. The
EIA notification dated September 14, 2006
urgently calls for a close second look by the
concerned authorities. The projects/activities
under items 8(a) and 8(b) of the schedule to the
notification need to be described with greater
precision and clarity and the definition of built-up
area with facilities open to the sky needs to be
freed from its present ambiguity and

vagueness......

11. It is submitted that, the Hon’ble Court has opined for
second close look for description of schedule with great
precision and clarity and further the definition of built-up
area with facilities open to the sky needs to be freed from
its present ambiguity and vagueness. It is important to
note here, issue of facilities open to sky was in need to be
freed from its ambiguity and vagueness of built-up area
definition. There was no occasion to consider the issue of

covered construction into built-up area only because the
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12.

definition of built-up area is well established into civil
engineering as well as in EIA Notification-2006. Also there
is no ambiguity and vagueness on account of
consideration of covered construction into built-up area.
Moreover none of the party in Okhla Bird sanctuary case
has disputed the ambiguity and vagueness in definition
of Built-up area on account of consideration of covered
area. On contrary all the parties has unique argument for
covered construction is part of built-up area.

It is submitted that, the core issued involved in IN RE:
CONSTRUCTION OF PARK AT NOIDA NEAR OKHLA BIRD

SANCTUARY are classified as below:

Sl. Parameter Alleged issue involved
1. Project Type Park
2. Land Alleged to be forest land
classification
3. Major Activity | Open to sky
Area
4. Open to sky|To be considered in
facilities calculation of BUA
S. Project Area 33.43 ha, i.e. 3343334 M2
6. Total built-up | 6999.50 M2
covered Area
7. Main issue Prior EC is not obtained and
there 1is violation of EIA
Notification-2006 (Para-38 of
Judgment)
8. Classification of | Project do not comes under
project Building/ Construction
project or Township or area
development Project
9. Conclusion of this | Para-68. Since it is held that
Hon’ble Court the project does not come
within the ambient of the
notification, the other three
arguments based on the
activity area, the application




13.

14.

of general condition and the
application of the Office
Memorandum dated 2-1-2009
become irrelevant and need
not be gone into in this case.

10. | Important 39, 61 to 68 and 84 of
Paragraphs judgment

Therefore it is submitted that, the stand of the petitioners
in both SLPs will not survive and also will not help the
polluter for create more jugglery to overcome their
illegalities of pollution causing damage to environment &
ecology with help of authorities appointed for protection
of environment. A true copy of the judgment 2011 (1) SCC
744, IN RE: Construction of Park at Noida near Okhla
Bird Sanctuary, dated 03.12.2010 is attached herewith
and annexed as ANNEXURE-A-4 (Page No. __ to
).

It is submitted that, after the judgment of this Hon’ble
Court IN RE: Construction of Park at Noida near Okhla
Bird Sanctuary dated 03.12.2010, MOEF issued an
clarification notification S. O. 695(E) dated 04.04.2011
explaining the definition of Built-up Area in EIA
Notification-2006. The notification dated 04.04.2011 is
enacted with the object of explaining and clarifying the
meaning of the term built up area in the EIA Notification
2006. It is further submitted that, the preamble of the
said clarificatory notification which is reproduced
hereunder makes it abundantly clear that the

clarification notification-2011 was to provide only
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clarification with regard to the term “built-up area” as
stated in the said notification as below:

“And whereas, it has been decided to provide
clarification with regard to the term “built-up area”
used in the said Notification and also to make
various paras of the Notification mutually
consistent and to restore the unintent6ional
changes, which got into the Notification while
making amendment vide S.O. 3067 (E) dated 1st
December, 2009, in particular the entry against
item No. 7 (f) in the schedule to the EIA Notification,
2006 relating to highway projects and for this
purpose to issue suitable amendments in the said

Notification.”

15. Therefore it is clear that, the term “built up area” is
clarified by Notification dated 04.04.2011 as:

“The built up area for the purpose of this
Notification is defined as “the built up area or
covered area on all the floors put together including
basement(s) and other service area, which are

proposed in the building/ construction projects”..

16. Obviously therefore, the clarification given necessarily
applies to EIA Notification-2006 with retrospective effect
from 14.09.2006 the date on which EIA came into force.
Thus the reasoning given by the Hon’ble Tribunal & this
Hon’ble Court in regard of the BUA, FSI and EIA
Notification 04.04.2011 is precise, unpretentious and
trustworthy. A true copy of this EIA Notification-2011
dated 04.04.2011 is attached herewith and marked as

ANNEXURE-A-5 (Page No. to ).
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17. It is submitted that, the issue of term Built-up area and
FSI was also settled by the Hon’ble NGT in matter of Sunil
Kumar Chugh & Anr. Vs. Secretary DoE & Ors. and the
observations of Hon’ble NGT are as below:

“18. It is true that the term “built up area” was not
defined in the EIA notification 2006. The import of the
term “build up area” could be understood from its
plain meaning and could have been very well
understood, as pointed out by the appellants, from
DC Regulations for Greater Mumbai, 1991. What is
built or constructed is that which can be called as
built up. In common parlance therefore, that term
“built up area” would mean total constructed area. If
one refers to Development Control Regulations for
Greater Mumbai, 1991, we find clear distinction
between “built up area” and Floor Space Index (FSI)
in following terms:
DCR 2(13): “Built-up area” means the area
covered by a building on all floors including
cantilevered portion, if any, but excepting the
areas excluded specifically under these
Regulations.
DCR 2 (42): “Floor space index (FSI)”:
means the quotient of the ratio of the
combined gross area of all floors, excepting
areas specifically exempted under these
Regulations, to the total area of the plot, viz. :-
Floor Space Index (FSI) = Total covered area

on all floors/ plot area

19. DC Regulations 1991 do not afford any specific
exception as regard any area for computation of
“built-up area” unlike specific exemption of area for

computation of FSI specified as in DCR-35. Certain
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areas or structures permitted in recreational open
spaces and areas covered by features permitted in
open spaces as well as stair-case rooms, lift rooms
above the topmost storey, lift-wells, stair cases and
passage thereto, chimneys, elevated tanks are not to
be counted towards FSI with certain exceptions as
given under DCR-35. From definitions of “builtup
area” and “FSI area” one can clearly see that these
terms have independent and distinct meanings and
they cannot be substituted or used inter-changeably
with one another. No justification or excuse therefore,
is available to the respondent no. 5 to contend that
there was any room for misunderstanding the
meaning of “built-up area” and only “FSI” area could
have been the basis of coming to the conclusion
whether the Environment Clearance for the project in
question was necessary or not. The contention of the
appellants that there was clear perception regarding
the built-up area of the project exceeding 20,000 sq.
meters amongst all stakeholders- project proponent

and authorities concerned is meritorious.

20. Assuming that the Amendment of 2011 to the EIA
notification, 2006 vide Gazette of India
(Extraordinary) Notification S.O. 695(E) was enacted
with the object of explaining and clarifying the
meaning of the term built up area in the EIA
Notification 2006, the applicants argued with
reference to Zile Singh case (Zile Singh V. State of
Haryana &Ors. Appeal (Civil) 6638 of 2004) that the
rule against retrospective application of the statute is
inapplicable to such legislations which are
explanatory and declaratory in nature. The hon’ble
Apex Court in Zile Singh case held as under:
“It is cardinal principle of construction that

every statute is prima facie prospective unless



it is expressly or by necessary implication
made to have a retrospective operation. But the
rule in general is applicable where the object of
the statute is to affect vested rights or to impose
new burdens or to impair existing obligations.
Unless there are words in the statute sufficient
to show the intention of the Legislature to affect
existing rights, it is deemed to be prospective
only’ nova constitution futuris formamim
poneredebet non praeteritis’ _ a new law ought
to regulate what is to follow, not the past.

(See; Principles of Statutory Interpretation by
Justice G.P. Singh, Ninth Edition, 2004 at
p.438). It is not necessary that an express
provision be made to make a statute
retrospective and the presumption against
retrospectivity may be rebutted by necessary
implication especially in a case where the new
law is made to cure an acknowledged evil of
the benefit of the community as a whole. (ibid,
p.440) The presumption against retrospective
operation is not applicable to declaratory
statutes. In determining, therefore, the nature
of the Act, regard must be had to the substance
rather than to the form. If a new Act is ‘to
explain’ an earlier Act, it would be without
object unless constructed retrospective. An
explanatory Act is generally passed to supply
an obvious omission or to clear up doubts as to
the meaning of the previous Act. It is well
settled that if a statue is curative or merely
declaratory of the previous law retrospective
operation is generally intended. An amending
Act may be purely declaratory to clear a
meaning of a provision of the principal Act

which was already implicit. A clarificatory
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amendment of this nature will have
retrospective effect. (ibid, pp. 468-469).

Where a statute is passed for the purpose of
supplying an obvious omission in a former
statute or to ‘explain’ a former statute, the
subsequent statute has relation back to the
time when the prior Act was passed. The rule
against retrospectivity is inapplicable to such
legislations as are explanatory and declaratory
in nature. The classic illustration is the case of
Att. Gen. Vs. Pougett ([1816] 2 price 381,392).
By a Customs Act of 1873 (53 Geo. 3, c. 33) a
duty was imposed upon hides of 9s. 4d., but
the Act omitted to state that it was to be 9s. 4d.
per cwt., and to remedy this omission another
Customs Act (53 Geo. 3, c. 105) was passed
later in the same year. Between the passing of
these two Acts some hides were exported, and
it was contended that they were not liable to
pay the duty of 9s. 4d. per cwt., but Thomson
C.B.,, in giving judgment for the Attorney-
General, Said: “The Duty in this instance was
in fact imposed by the first Act, but the gross
mistake of the omission of the weight for which
the sum expressed was to have been payable
occasioned the amendment made by the
subsequent Act, but that had reference to the
former statute as soon as it passed, and they
must be taken together as if they were one and

the same Act.” (p.395)

21. Preamble of the said amending notification which
is reproduced hereunder makes it abundantly clear
that the amending Notification was to provide

clarification with regard to the term “built-up area”:



18.

“And whereas, it has been decided to provide
clarification with regard to the term “built-up
area” used in the said Notification and also to
make various paras of the Notification
mutually consistent and to restore the
unintentbional changes, which got into the
Notification while making amendment vide
S.0. 3067 (E) dated 1st December, 2009, in
particular the entry against item No. 7 (f) in the
schedule to the EIA Notification, 2006 relating
to highway projects and for this purpose to
issue suitable amendments in the said
Notification.”

obviously therefore, the Cclarification given

necessarily applies to EIA Notification, 2006 with

retrospective effect from 14t September, 2006 the

date on which EIA came into force.

A true copy of final order and judgment in Appeal No. 66
of 2014 passed by Hon’ble NGT dated 03.09.2015 is
attached herewith and marked as ANNEXURE-A-6 (Page

No. to ).

It is submitted that, the MoEF & CC was the Respondent
No. 1 in Original Application no. 184 of 2015 before
Hon’ble NGT and wherein the Goel Ganga Developer
raised a plea that the term built up area & FSI are
synonymous and interchangeable terminologies. In this
regards in Para-30 to 34 of judgment, Hon’ble NGT have
rejected the above plea in totality.

“30. It is manifest from the above referred EC that
while granting the EC, the authority had appraised
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the project with certain configuration and more
pertinently, the Total Built up area. There is no
reference to the term FSI area i.e. floor space index
area. There is no ambiguity in the contents of EC and
therefore, what can be seen from the plain reading of
the EC is that the EC granted is circumscribed by the
project description including its configuration and the
Total built up area.

31. The term built up area has been well established
in the parlance of Ciwil Engineering and Town
Planning. The MRTP Act, which regulate Regional
and Town Planning in the state, authorise Municipal
Corporation to have its own Rules, and PMC has
notified the development control rules under the
MRTP act in order to regulate the development
activities in the corporation area. In order to clarify
the existing position and the understanding of the
terms, Built-up area and F.S.L, it would be pertinent
to refer to the ‘Development Control Rules of the PMC,
Pune, 1982°. Undoubtedly, both Respondent No.9-PP
and PMC are required to comply with the
Environment Clearance Regulations in terms of the
building permissions granted by PMC to Respondent
No.9-PP under the powers conferred upon PMC by the
above said rules. The said Rules define ‘built up
area’ and FAR/FSI and the relevant definitions from
these rules are abstracted below :

2.1.3: Built up area — Area covered immediately
above the plinth level by the building or external area
of upper floor whichever is more accepting the areas
covered by Rule 15.4.2.

2.39: Floor area Ratio (F.A.R.) -- The quotient
obtained by dividing the total covered area (plinth
area) on all floors excluding exempted areas as given
in Rule No.15.4.2 by the area of the plot.

Total covered area on all floors.
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FAR. =

Plot area.
Note: The term F.A.R. is synonymous with floor
Space Index (F.S.IL)
32. From these definitions it is manifestly clear that
the terms “built up area” and FSI/FAR are distinct
and have different interpretation altogether. This
would further negate the contention of Respondent
No.9-PP that the term “built up area” was not
clarified until the clarification issued by MoEF on 4th
April, 2011. There could be ambiguity in calculation
of built up area as per earlier Environment Clearance
Regulations, but this cannot be stretched under any
circumstances to take a plea that the built up area
and FSI are synonymous and interchangeable
terminologies. We cannot accept but reject in totality
the submissions made by PMC and the Respondent
No.9-PP in this regard.
33. Though, much has been claimed by Respondent
No.9-PP regarding the clarificatory notification of
MoEF dated 4th April 2011, wherein the term built
up area has been clarified, we do not find any
confusion or contradiction in definition of terms BUA
and FSI The Respondent No.9-PP is a major
developer and must be well versed with these
terminologies.
34. From the material referred to above, it leaves no
scope for doubt that F.S.I. and BUA are two terms
which apply with a distinction defining different

extent of area.

19. Itis submitted that, the core issued involved in M/s. Goel
Ganga Developers (I) Prvt. Ltd. vs. Union of India & Ors.

are classified as below:
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Sl. Parameter Alleged issue involved
Project Type Building Construction
2. Land Residential Zone with DP
classification Reservations
3. Major Activity | Covered Construction
Area
4. Covered Area To be considered in calculation of
BUA
Project Area 79100 M2
6. Total built-up | 100002.5 M2
covered Area
7. Main issue No Prior EC is not obtained for
additional construction and there
is violation of EIA Notification-
2006
8. Classification of | Project was under Building/
project Construction project and
additional = construction  with
proposed construction have BUA
of more than 150000M2 therefore
Township or Area Development
Project
0. Conclusion of this | Para-51. 2) The EC dated

Hon’ble Court

04.04.2008 was granted for
construction of built up area
57,658.42 sq. mtrs., whereas
admittedly, as of now the
constructed built up area is
1,00,002.25 sq. mtrs.. Therefore,
there is clear-cut violation of the

terms of the EC;. ....

Para-57. Having held so we are
definitely of the view that the

project proponent who has violated




law with impunity cannot be
allowed to go scot-free. This Court
has in a number of cases awarded
5% of the project cost as damages.
This is the general law. However,
in the present case we feel that
damages should be higher keeping
in view the totally intransigent and
unapologetic behaviour of the
project  proponent. He  has
maneuvered and manipulated
officials and authorities. Instead of
12 buildings, he has constructed
18; from 552 flats the number of
flats has gone upto 807 and now
two more buildings having 454
flats are proposed. The project
proponent contends that he has
made smaller flats and, therefore,
the number of flats has increased.
He could not have done this
without getting fresh EC. With the
increase in the number of flats the
number of persons, residing
therein is bound to increase. This
will impact the amount of water
requirement, the amount of
parking space, the amount of open
area etc.. Therefore, in the present
case, we are clearly of the view that
the project proponent should be
and is directed to pay damages of
Rs.100 crores or 10% of the project

cost whichever is more......
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10.

Important 12 to 20, 51, 57 & 59 of judgment
Paragraphs

20.

A true copy of final Order and judgment in Original
Application No. 184 of 2015 passed by Hon’ble NGT dated
27.09.2016 1is attached herewith and marked as

ANNEXURE-A-7 (Page No. to ).

It is submitted that, as soon as the Hon’ble NGT was
passed an Order dated 27.06.2016, entire network of
unethical politicians and corrupt bureaucrats acting
behind the curtains and working for builder/ developers
lobby got activated and came forward to protect their
illegal investments with the developers and builders and
one of the scarring incident took place. I specifically
submits that, one Member of Parliament from Rajya
Sabha wrote a letter on 07.10.2016 to the Hon’ble Prime
Minister to intervene in the matter and may the concern
ministry be informed to take necessary action. Further I
submits that, the said letter states that,

“I would like to bring into your notice the problems
that are being faced by the construction industry
of Maharashtra due to the Order passed by
National Green Tribunal (NGT) under Ministry of
Environment and further gave suggestions of
amendment in NGT Act. I state that, the entire
suggestions in the said letter was solely to benefit
the present polluter-PP with horrible conclusion of

silent points, “Conclusion: - It can be concluded

that it is an Act of NGT whereby it wants to create

a atmosphere of fear in the mind of all concerns
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like Builders, Corporation, State Government and
want to punish then harshly and encourage
fraudulent and extortionist applicants. This is
detrimental for the development and growth of the
city.”

[ submits that, the Builder, Corporation official and state
government have acted in collusion and such arrogant
personalities will never scare of any order until and
unless they are dealt with heavy hands by Hon’ble Courts
for their performance against their statutory duties and
against the interest of public at large.

It is submitted that, this illegal act of politicians indulging
into the legal proceedings and misuse of powers to
support the Polluters has become dangerous for the
principle of sustainable development and against the
object of our Constitution. This illegal things of having
access to the power corridor are encouraging the builders
lobby to commit the undue illegalities. The basic question
before this original applicant is that, if anybody
irrespective of their power and position is aggrieved by the
Orders of the Hon’ble courts have right to approach the
Hon’ble Appellate Courts, but it seems that, such
politicians & bureaucrats have no respect towards
judicial pronouncements except common man of this
nation. It is also important to note that, the office of the
Prime Minister, MoEF & CC etc. acted very diligently and
working of the Hon’ble NGT has been changed without

amendment with help of unwritten law as there is no
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23.

21

appointments of Judicial and expert members, non-
functioning of NGT benches at Pune, Kolkata, Bhopal &
Chennai and this is totally against democratic purposes
and principals of our Constitution.

It is submitted that, the false, baseless, misleading facts
and illegal suggestions of the letter dated 07.10.2016
shows that, there is deep unholy nexus of politicians and
bureaucrats working for the Polluters and builders lobby.
A true copy of the Letter dated 07.10.2016 along with the
entire compilation of case is attached herewith and

marked as ANNEXURE-A-8 (Page No. to ).

It is submitted that, the Office Memorandum dated
07.07.2017 is issued on the request of Petitioners
member/ application made by CREDAI Chapter Pune
through the CREDAI Delhi. It is very clear from the email
communication dated 30.04.2017 between the CREDAI
and MOoEF, the team from the Pune have given
representation for procuring this OM. It is pertinent to
note that, the director of the Appellant Goel Ganga is the
Secretary of Pune CREDAI Chapter and on his behest, the
application for procuring this OM was made and Goel
Ganga was charged for heavy compensation by Hon’ble
NGT at that time and therefore mighty Goel Ganga has
played these illegal tactics of procuring this illegal OM in
connivance with MoEF by adopting their resources. Also
this OM is used for issuance of the post facto EC. This is

how the might and resourceful project proponents being
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members of petitioner procures Office Memorandum
dated 07.07.2017 and also MoEF would like to set in line
with polluters to help them, instead protecting
environment from getting damaged. A true copy of Office
Memorandum F. No. 22-35/2017.IA.III dated 07.07.2017

issued by MoEF & CC is attached herewith and marked

as ANNEXURE-A-9 (Page No. to ).

The concept of Built up area was mentioned in the EIA
Notification-2006 issued by MoEF & CC, which was
extracted in the judgment & Order dated 10.08.2018;

“11. It is not disputed that the EC was granted for
built up area of 57,658.42 sq. mtrs.. The main
dispute is with regard to the interpretation of the
term ‘built-up area’. The case of the project
proponent is that the term ‘built up area’ is
synonymous with ‘Floor Space Index’ or FSI and
that the constructed area, which is exempted from
FSI area or is a non-FSI area is not a part of the
‘built up area’. On the other hand, the submission
made by the original applicant as well as by the
learned Additional Solicitor General appearing for
the Ministry of Environment, Forest and Climate
Change is that the built up area will cover all
constructed area and the concept of FSI area or
non-FSI area is totally alien to environmental laws.
Learned senior counsel for the project proponent
has drawn our attention to the Development
Control Rules for Pune Municipal Corporation,
Pune, 1982 (‘DCR’ for short). Under the DCR, no
building can be constructed without grant of
building permission/commencement certificate by

the Pune Municipal Corporation. There is a
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detailed procedure for obtaining the building
permission/commencement certificate wherein lay

out plans, building plans etc. have to be submitted.

»

13. From a bare perusal of the two hash tags (#) in
Column 4 and 5 of Item 8(a), it is apparent that
what is shown under Column 5 is actually a
continuation of Column 4 and basically it
describes or defines ‘built up area’ to mean
covered construction and if the facilities are open
to the sky, it will be taken to be the activity area.
This by itself clearly shows that under the
notification of 2006, all constructed area, which is
covered and not open to the sky has to be treated
as ‘built up area’. There is no exception for non-FSI

areaq.

14. Indeed, the concept of FSI or non-FSI has no
concern or connection with grant of EC. The same
may be relevant for the purposes of building plans
under municipal laws and regulations but it has
no linkage or connectivity with the grant of EC.
When EC is to be granted, the authority which has
to grant such clearance is only required to ensure
that the project does not violate environmental
norms. While projects and activities, as mentioned
in the notification, may be allowed to go on, the
authority while granting permission should ensure
that the adverse impact on the environment is kept
to the minimum. Therefore, the authority granting
EC may lay down conditions which the project
proponent must comply with. While doing so, such
authority is not concerned whether the area to be
constructed is FSI area or non-FSI area. Both will

have an equally deleterious effect on the

23
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environment. Construction implies usage of a lot of
materials like sand, gravel, steel, glass, marble
etc., all of which will impact the environment.
Merely because under the municipal laws some of
this construction is excluded while calculating the
FSI is no ground to exclude it while granting the
EC. Therefore, when EC is granted for a particular
construction it includes both FSI and non-FSI
areas. As far as environmental laws are
concerned, all covered construction, which is not
open to the sky is to be treated as built up area in
terms of the EIA Notification dated 14.09.2006.”
A true copy of final order and judgment passed by this

Hon’ble Court dated 10.08.2018 is attached herewith and
marked as ANNEXURE-A-10 (Page No. __  to
).

It is submitted that, the Writ Petition (Civil) No. 24 of
2019 filed by Builder Associations of India Vs Union of
India, on the basis of 2011 (1) SCC 744, IN RE:
Construction of Park at Noida near Okhla Bird Sanctuary
has been dismissed by this Hon’ble Court vide Order
dated 12.02.2019. A true copy of Order passed by Hon’ble
Court in Writ Petition (Civil) No. 24 of 2019 in Builder
Association of India Vs UOI dated 12.02.2019 is annexed
herewith and marked as ANNEXURE-A-11 (Page No.

to ).

It is submitted that, the Petitioner in SLP approached the
Hon’ble Bombay High Court in Writ Petition (L) No. 954 of
2019, which was rejected on 29.03.2019 and this Order

is under challenge in both SLP filed by Builder
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Association of India and CREDAI METRO PUNE. A True
copy of Order dated 29.03.2019 Passed by Hon’ble
Bombay High Court is annexed herewith and marked as

ANNEXURE-A-12 (Page No. to ).

It is submitted that, after the Order of this Hon’ble
Bombay High Court in above writ petition, M/s. Goel
Ganga filed Interlocutory Application No. 64665 of 2019
on 16.04.2019 in Civil Appeal No. 10854 of 2016 with the
same contentions raised in writ petition and present SLP.
It is submitted that, the MoEF being habitual of issuing
of office memorandum which support the polluters to
harm environment with flouting of law as observed by this
Hon’ble Court in Para-20 of Order and Judgment in
10.08.2018. However some of MoEF officials are having
disrespect and arrogant conduct even towards the Orders
of Apex Court of this Nation and Office Memorandum
dated 07.07.2017 was quashed by this Court and another
lame attempt by issuing Office Memorandum dated
09.09.2019 Vide No. F-22-10/2019.IA.IIT again nullifying
the effect of EIA Notification-2006 which is statutory in
nature. This OM dated 09.09.2019 have also direct
impact & counter blast to the Order and Judgment dated
10.08.2018 passed by this Hon’ble Court in Civil Appeal
No. 10854 of 2016. This OM dated 09.09.2019 is directly
giving benefits to the Polluters those have applied even
prior to 14.03.2017 and during window period of EIA

(Violation) Notificaiton-2017, but not admitted their
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violation and violation is noticed during the appraisal of
proposal. It means MOEF officer are giving sadistic
pleasure to the unapologetic and increasing corrupt &
malafide practices in democratic nation. This Office
Memorandum need to be quashed by this Hon’ble Court
and there should be action against those official who have
issued this OM and also competent authority who have
approve this OM. This Hon’ble Court may kindly take
strict & serious actions against such incorrigible
bureaucrats to send clear message in the corrupt
community. It is submitted that, the Petitioners
themselves have admitted that, there are more than
thousands of cases in violations of EIA Notification-2006,
therefore this Hon’ble Court may kindly call for that
record and also exemplary & deterrent environmental
damages to be recovered from the Polluter, otherwise it
will sent wrong message of excusing the defaulter of law.
A true copy of Office Memorandum vide No. F-22-
10/2019-IA.IIT dated 09.09.2019 issued by MoEF is
attached herewith and marked as ANNEXURE-A-13 (Page

No. to )

It is submitted that, another SLP has been filed by
CREDAI Pune Metro on the same issue on 03.09.2019 in
which this Hon’ble Court has issued notice vide its order
dated 20.09.2019 with delay Condonation and thereafter
same is registered on 23.09.2019 as SLP (C) No.

023143/2019 and connected with Petition of BAI.
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30. It is submitted that, the Interlocutory Application No.

31.

64665 of 2019 of Goel Ganga was dismissed by this
Hon’ble Court on 11.09.2019 and this Hon’ble Court has
categorically distinguished the difference between both
the cases namely 2011 (1) SCC 744, IN RE:
CONSTRUCTION OF PARK AT NOIDA NEAR OKHLA BIRD
SANCTUARY and Goel Ganga Developers India Pvt. Ltd.
Vs Union of India. And this Hon’ble Court opined that, the
earlier judgment (2011 (1) SCC 744, IN RE:
CONSTRUCTION OF PARK AT NOIDA NEAR OKHLA BIRD
SANCTUARY) will have no impact on the present case. A
true copy of Judgment passed by Hon’ble Court in I. A.
No. 64665 of 2019 in M/s. Goel Ganga Developer (India)
Pvt. Ltd. Vs UOI & Ors. dated 11.09.2019 is annexed
herewith and marked as ANNEXURE-A-14 (Page No.

to ).

It is submitted that, the news article published on
www.huffingtonpost dated 16.05.2019
“https:/ /www.huffingtonpost.in/entry/pawar-modi-real-
estatelobby_in_5cd58280e4b054da4e87edd7?utm_hp_re
f=in-politics” and dated 14.10.2019
“https:/ /www.huffingtonpost.in/entry/fadnavismaharas
htrabuildersrealestateenvironment_in_S5da3d6aae4b06d

dfc51c3794” exposing the corrupt practices adopted by
the Political leaders for lobbing and helping the Polluter
for water down the effect of Order of this Court to get

escape from the payment of environmental damages. It is



very clear from the news articles that, Mr. Sharad Pawar
has involved into indulging with the judgment of NGT by
writing the letters and misused his powers to help
polluters and thereafter the Hon’ble Chief Minister Mr.
Devendra Fadanvis of Maharashtra State have direct
nexus with M/s. Goel Ganga Developers (I) Private
Limited and he in collusion with Hon’ble Union Minister
for Ministry of Environment, Forest and Climate Change
Mr. Prakash Javadekar and Additional Secretary of MoEF
Mr. Anil kumar Jain is lobbing for counter blast the
Order and Judgment dated 10.08.2018 by filling this
present SLPs at the behest of M/s. Goel Ganga Developers
(I) Private Limited though BAI & CREDAI METRO Pune.
Therefore it is my humble and respectful request, that
this Hon’ble Court may kindly take appropriate actions
against the Mr. Devendra Fadanvis, Mr. Prakash
Javadekar and Additional Secretary of MoEF Mr. Anil
Kumar Jain and directors of the M/s. Goel Ganga
Developers (I) Private Limited. This intervener applicant
was already brought on record the deep unholy nexus of
M/s. Goel Ganga Developers (I) Private Limited and their
corrupt practices. If these are the happening behind the
curtains by politicians & bureaucrats for nullifying the
Order of this Hon’ble Apex Court of nation, then it is clear
that they are not following any law of this nation and

therefore there should be strict action, which will shake
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conscious of every one like these and setting in line with
them.

A true copy of news article released on Huffington Post
dated 16.05.2019 is is annexed herewith and marked as

ANNEXURE-A-15 (Page No. to ).

A true copy of news article released on Huffington Post
dated 14.10.2019 is annexed herewith and marked as

ANNEXURE-A-16 (Page No. to ).

It is submitted that, the nexus of polluters can be
imagined from the unity of ruling and opposition on same
page for the protection of mighty and resourceful project
proponent is surprising. Actual fact is that, these
unethical politicians are protecting their illegal funding’s
and corrupt bureaucrats are preserving their illegal
investments.

GROUND FOR INTERVENTION AND FOR DISMISSAL

THE SLPS:

These Special Leave Petitions are filed to give counter
blast to the Final Order and Judgment dated 10.08.2019
passed by this Hon’ble Court in Civil Appeal No. 10854 of
2016.

These Special Leave Petitions are nothing but the review
petitions filed at the behest of M/s. Goel Ganga
Developers (I) Pvt. Ltd.

These Special Leave Petitions are not maintainable in the
eyes of law and there is no provision in any law to seek

such reliefs of nullify the effect Final Order and Judgment



dated 10.08.2019 passed by this Hon’ble Court in Civil
Appeal No. 10854 of 2016.

These Special Leave Petitions are filed by the luxuries
litigants to overcome the illegalities committed with the
help of corrupt and irresponsible bureaucrats in various
local authorities.

The Special Leave Petition of Builders’ Association of India
is nothing but lame attempt to escape from the
intentional illegalities committed by their members if any,
by causing substantial damage to the environment and
ecology. Petitioner is the well-established entity having
mighty and resourceful members carrying business in the
field of construction, promoters and developers with
specialised, qualified and expert staff in all departments.
The actual and correct definition of the Built-up area is
well within the knowledge of the Petitioner and their
members are also aware about the meaning and
interpretation of the Built-up Area (BUA) is always same
in any law, notification or in common parlance of civil
engineering. So the questions raised by the Petitioner in
relation to the definition of Built-up Area defined in EIA
Notification-2006 and defined in the Development Control
regulation & Town Planning laws of various local
authorities have no heads in any manner and it’s just
nuisances.

Petitioner is attempting to make convenient and

favourable interpretation of Built-Up Area defined in EIA
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Notification 2006 to cover-up the illegalities by their
members and this interpretation is based on misleading
information with intention to get escape from violations.
EIA Notification-2006 dated 14.09.2006 has defined the
BUA and it includes the total covered construction area
including the FSI and Non-FSI in short and only open to
sky area is excluded.

EIA Notification-2006 dated 14.09.2006 is the
amendment in the Schedule list of activities coming under
the Environment (Protection) Act 1986 and those
activities shall be carried out in the manner described in
the notification and Act. Any default or breach will result
into the violation of this act. As the BUA is well defined
the EIA Notification-2006 and this EIA notification is the
subsequent amendment to the Environment (Protection)
Act-1986, requires no separate amendment in definition
of the act.

BUA is the common terminology used in the field of
construction and having same meaning and
interpretation in both the statute, then the stand of
Petitioner that BUA has to borrow from the DCR of Pune
is baseless. BUA defined in the EIA notification and DCR
is the same thing.

BUA defined in the DCR is also showing the total
construction area including the FSI and non-FSI area.
Moreover the local authorities are charging the heavy

premiums to the Non-FSI area, so the builder or



developers can avail the maximum befits of the FSI. Any
local authority is not giving any excuse or exemption to
the non-FSI area from the total BUA or total construction
area.

EIA Notification-2011 dated 04.04.2011 is the
clarification to the earlier EIA notification-2006 dated
14.09.2006 as stated in the notification itself. There is no
new born concept and the effect of this EIA Notification-
2011 dated 04.04.2011 is automatically gets the
retrospective effect.

This Hon’ble Court vide Judgment and Order dated
10.08.2018 quashed the office memorandum dated
07.07.2017 and was of the opinion that, EIA Notification-
2006 was absolutely clear and needed no clarification and
there is no ambiguity with regard to the definition of ‘built
up area’ even under the notification of 2006 and it covers
all constructed area not open to the sky.

As for the purpose of granting EC to the project,
construction which includes all covered areas and the
concept of FSI area as well as non-FSI area are alien to
the environmental law and the area open the sky is
excluded from the Built up area calculations, therefore,
as per the decision in IN RE: Construction of Park at
Noida near Okhla Bird Sanctuary 2011 (1) SCC 744 and
judgment and Judgment and Order dated 10.08.2018

draws the clear conclusion that, for granting of the EC for
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building construction project that only area open sky
shall be excluded from the built up area.

As issue before this Hon’ble Court in the Appeal No.
10854 of 2018 decided by Judgment and Order dated
10.08.2018, was in respect to the built up area was that,
EC dated 04.04.2008 was granted to the project
proponent on the basis of built up area included covered
construction but excluding open to sky area i.e. marginal
spaces, recreational area, swimming tank, open parking
area, internal roads, top terraces and ducts etc. The
Project Proponent exceeded the construction beyond the
EC limit. Therefore, there was no confusion in respect to
FSI and Non-FSI and open to sky area.

Even otherwise the opinion of this Hon’ble Court in
Judgment and Order dated 10.08.2018 in respect to EIA
Notification-2011 that the EIA Notification-2006 with
regard to ‘built up area’ was absolutely clear and needed
no clarification, this was observation of the court which
does not make the decision in 2011 (1) SCC 744, IN RE:
Construction of Park at Noida near Okhla Bird Sanctuary
per incuriam and also does not come to the rescue of the
Project Proponent as both the judgments have excluded
open to sky area from the Built up area. This Hon’ble
Court always have powers under Article 142 of
constitution of India to pass appropriate orders to do

complete justice.



Writ Petition (Civil) No. 24 of 2019 filed by Builder
Associations of India Vs Union of India, on the basis of
2011 (1) SCC 744, IN RE: Construction of Park at Noida
near Okhla Bird Sanctuary has been dismissed by this
Hon’ble Court vide Order dated 12.02.2019.

It is submitted that, the violation committed by the
Project Proponents is not limited to the illegal excess
construction of BUA, but also it is necessary to consider
the damage to environment & ecology on account of
exceeding threshold limits in consonance with the
parameters of increase in illegal number of flats, illegal
increase in number of shops and thereby illegal increase
in Population Density, excess consumption of fresh water,
excess generation of waste water and its non-scientific
treatment, excess solid waste generation & its non-
scientific treatment of this solid waste, ground water
extraction from bore wells & thereby damage to ground
water level, illegal increase in vehicles, traffic congestion
in the area causing air pollution, illegal operations of DG
Sets, blasting for excavation of basement & illegal
constructions of basements, Non-plantation of required
trees, enjoyment of premises without obtaining Consent
to operate, EIA, EMP & Risk Assessment. Therefore, the
Judgment and Order dated 10.08.2018 of this Hon’ble
Court is not per incuriam on account of decision in 2011
(1) SCC 744, IN RE: Construction of Park at Noida near

Okhla Bird Sanctuary.
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Okhla Bird Sanctuary judgment have no bearing on the
Order and judgment dated 10.08.2019 and therefore plea
of Petitioners needs to be dismissed straight away.
Liberty granted by this Hon’ble Court to the petitioner to
withdraw petition and to approach the Hon’ble High
Court cannot be constructed as direction to Hon’ble High
Court. It is submitted that, there was no conflicts between
the two judgments. It is the picture of jugglery created by
members of petitioners.

It is submitted that, the term Built up Area (BUA) is well
established term in the field of Civil Engineering and this
term in unique as there is no other substitute for this
term. Moreover, definition given in the EIA Notification-
2006 is very clear from its plain reading, “built-up area for
covered Construction; in the case of facilities open to the
sky, it will be the activity area”. It is clear that, whatever
is the covered construction for the project that is to be
calculated & considered as built up area and open areas
will be treated as activity area. This is very simple to
understand, but confusion or vagueness will born in the
mind of violators & Polluters, when they have been
exposed to their crimes and illegalities those was
undertaken with the help of local authorities. In addition
to this there is increase in awareness of the civil society
for environment protection and their right to decent life in
from last decade and this thing is making petitioner

panic. Therefore this petition is filed afterthought to get
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35.

some relief on accounts of misleading facts of two
different cases.

It is submitted that, the Members of the Petitioner
organisations are not the ordinary citizens and they are
having upto dated intelligence, knowledge and advisers.
These community of project proponent is with number of
experts in their basic field of civil engineering having
advance knowledge more than ordinary people. Basically
there was no vagueness in technical terms used in any
science or technology, there could be lack of knowledge to
individuals having no access to the educational
institutions or if they are illiterates from their forefathers.
Therefore judgment of this Hon’ble Court in case of Kartar
Singh Vs State of Punjab is not applicable to the present
situation. But this can be considered as good attempt by
mighty, resourceful and white collars to mislead this
Hon’ble Court by showing themself as community of
ordinary intelligence.

As directed by this Hon’ble Court in Lafarge case “2011 7
SCC 338-384” Online Data of Proposals, Meetings, and
Reports, actions, complaint needs to made available in
letter and spirit and at present official web site of State
Environment Department and MoEF are restricted and
not maintained well manner.

It is submitted that, considering the above falsehood,
illegalities and misleading attempt, these SLPs are liable

to dismiss.
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PRAYERS
In entire facts and circumstances it is most respectfully
preyed that, this Hon’ble Court may graciously be pleased
to:
a. This Hon’ble Court may kindly allow this application
and dismiss both SLP with exemplary cost.
b. Pass any other order (s) in the interest of

environmental justice.

DRAWN AND FILED BY

SHANKY AGRAWAL
(ADVOCATE FOR THE APPLICANT)

DRAWN ON: 18.10.2019

FILED ON: 18.10.2019
PLACE: NEW DELHI

TURE COPY
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ITEM NO.40 1 ANNEXURE-A-20 1080

REGISTRAR COURT. 2 SECTION IX
SUPREME COURT OF INDTIA
RECORD OF PROCEEDINGS
BEFORE THE REGISTRAR SH. SURINDER S. RATHI

IA 65285/2019, in Petition(s) for Special Leave to Appeal (C)
No(s). 10078/2019

BUILDERS ASSOCIATION OF INDIA Petitioner(s)
VERSUS

UNION OF INDIA Respondent(s)
IA No. 65285/2019 - PERMISSION TO FILE ADDITIONAL
DOCUMENTS/FACTS/ANNEXURES)

WITH

SLP(C) No. 23143/2019 (IX)

(FOR ADMISSION and I.R. and IA No0.136818/2019-CONDONATION OF DELAY
IN FILING and IA No0.136816/2019-EXEMPTION FROM FILING C/C OF THE
IMPUGNED JUDGMENT and IA N0.136815/2019-PERMISSION TO FILE PETITION
(SLP/TP/WP/..))

Date : 22-10-2019 These matters were called on for hearing today.

For Petitioner(s)
Mrs. Pragya Baghel, AOR
Mr. Abhishek Thakral, Adv.

Ms. Neha Aggarwal, Adv.
Mr. E. C. Agrawala, AOR

For Respondent(s) Mr. Sumanta S. Bandyopadhyay, Adv.
Mr. Gurmeet Singh Makker, AOR

UPON hearing the counsel the Court made the following

ORDER
e Yédrance: Ms. Neha Aggarwal and Mr. Abhishek Thakral, Ld.
MAGH) chick Counsel is present on behalf of the petitioner.

17:01:261S]
Reason:Er

Mr.Sumanta S. Bandyopadhyay, Ld. Counsel is
present on behalf of respondent. TRUE COPY

Cm



ITEM NO.40 2

SLP(C) No. 10078/2019

Four weeks’ time is given to 1learned counsel for sole
respondent to file counter affidavit.
List again on 8.1.2020.

SLP(C) No. 23143/2019

Service of notice is complete on both respondents but no one

has entered appearance on their behalf.

However, Mr.Sumanta S. Bandyopadhyay , Ld. Counsel appearing
on behalf of Mr. Gurmeet Singh Makker, Ld. Advocate-on-Record seeks
and is given one week’s time to file the vakalatnhama and four
weeks’ time to file the counter affidavit on behalf of respondent
No.1.

List again on 8.1.2020.

SURINDER S. RATHI
Registrar

MG

TRUE COPY
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INNOVATE. ACHIEVE.

EAPL/188/2019 12" November 2019
To,

Mr. Nitin Lonkar, Advocate
4" Floor, E-71, Preet Vihar,
New Delhi — 110092.

Sir,
This in reference to your letter dated 25™ July 2019 received by us on 30" July 2019 (“the said Letter”).

At the outset we deny each and every statement and allegations contained in the said letter. We state
that the contents of the letter are devoid of merits and bad in law. We state that from the contents of

- the said Letter it appears that your client has come with unclean hands with ulterior motives. We state .
that the intentions of your client is to harass us.

We shall now deal with the said letter paragraph wise:

1. With reference to paragraph 1 of the said Letter, we state that we are unaware of the
whereabouts of Mr. Tanaji Balasaheb Gambhire.

2. With reference to paragraph 2 of the said Letter, we deny that your client is observing his duties
as an RTI Activist and Environment Protection Activist. We deny that your client is an RTI Activist
and Environment Protection Activist. We deny that very serious violations under various acts
causing damage to Natural Resources etc. and also deny that various permissions were obtained
by us by misleading Government authority as alleged. We deny that any of our acts have caused
irreparable damage and degradation to environment and ecology as alleged. Our clients deny
that any scam as referred by you is to our knowledge. We deny that any illegal activities are
committed by us as alleged.

3. With reference to paragraph 3 (a to d) of the said Letter, we state that is in not mandatory for us
to disclose the name of the Project in any of the permission obtaine‘g from Government
Authority as alleged by you. We deny that any illegal activity is committed by us.

4. With reference to paragraph 4-a of the said Letter, we deny that the actual construction carried
out at site is without environmental clearance and consent to establish as alleged. We say that
all the construction work commenced by us on the project is after obtaining all the necessary
permissions from the Government authority and in accordance with law. We state that the table

TRUE COPY
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EKTA Housing Pvt. Ltd.

401, Hallmark Business Plaza, Off. W. E. Highway, Kalanagar, Bandra - East, Mumbai - 400 051 « Tel: 91 22 6115 2424 / 2222 « Fax: 91 22 6115 2200
info@ektaworld.com | CIN No. U45200MH1990PTC058279
www.ektaworld.com



s world

IMMOVYATE. ACHIEVE.

10.

11

as shown by you in the said letter containing the actual construction carried out at site without
environment clearance and consent to establish is absolutely false and bogus and without any
merits. We put you to strict proof thereof.

With reference to paragraph 5 — a to ¢ of the said Letter, we state that the contents of the said
paragraph under reference are a matter of record which speaks for itself. We deny that the F
Wing is already at the verge of completion as alleged.

With reference to paragraph 6 — a of the said Letter, we state that the necessary permissions as
required under law have been obtained by us. We state that the details of the project are set
out in the sanctioned plans and approvals obtained by us and therefore it is immaterial and not
relevant to deal with the contents of the paragraph under reference.

With reference to paragraph 9 (a to z) of the said Letter, we state that we have constructed and
completed construction of Wings A to E in accordance with the sanctioned plans and after
obtaining necessary permissions from Government authority. We state that PMC has issued
Occupation Certificate for the Buildings A to E after verifying all the permissions, approvals etc.
we deny the contents of the paragraph under reference in toto. We state that the violation as
alleged by you under the said Letter are baseless and without any merits. We state that you
have not furnished any supporting documents with regards to the alleged violations in the
letter. We state that your clients seems to have ulterior motive to harass us and blackmail our
clients for reasons best known to you.

With reference to paragraph 10 of the said Letter, we deny the contents thereof in toto. We
deny that the actual construction of the said Project had started before the EC clearance and
consent from MPCB was obtained. We say that the construction is done in accordance with the
sanctioned plans and permissions.

With reference to paragraph 11 (a to d) of the said Letter, we state that the details of the
project are set out in the sanctioned plans and are a matter of record. These sanctions speak for
itself and therefore it is irrelevant to deal with the contents of the said Paragraph under
reference.

With reference to paragraph 12 (a to d) of the said Letter, we deny the content thereof in toto.
We state that we have obtained all requisite permissions and have not violated EIA Notification
— 2006 as alleged. #

With reference to paragraph 13 (a to g) of the said Letter, we deny the contents thereof in toto.
We state that we have all necessary permission. We deny that the construction activity is
undertaken by us in violation of the Pollution Control Laws as alleged. We deny that the DG Sets
are emitting polluted gases causing pollution to the air as alleged.
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12. With reference to paragraph 14 (a to e) of the said Letter, we deny the contents thereof in toto.

We state that we had the necessary permissions. We deny that we have committed any serious
violation as alleged.

13. With reference to paragraph 15 (a to e) of the said Letter, we deny the contents thereof in toto.
We deny that we have caused damage to the environment and committed violation of
Environment Laws as alleged. We state that necessary rain water harvesting tanks are provided
asis required under law. |

14. With reference to paragraph 16 (a to j) of the said Letter, we deny the contents thereof in toto,
we state that the Pune Municipal Corporation has issued the Occupation Certificate in respect of
Buildings A to E after verifying all the requirements as prescribed under the Law and thus the
question of threat to water quality, violation of environment protection norms etc. does not
arise.

15. With reference to paragraph 17 (a to n) of the said Letter, we deny the contents thereof in toto.
We deny that there is violation of pollution control and prevention norms as alleged.

16. With reference to paragraph 18 (a to f) of the said Letter, we deny the contents thereof in toto.
We state that necessary permissions were obtained for DG sets and are located at appropriate
space and necessary permissions and sanctions in this regard are issued by the appropriate
authority. We deny that we are causing serious Air pollution and are infringing the provisions of
Air Act and are liable for actions under the EPA and Pollution Control Act as alleged.

17. With reference to paragraph 19 (a to f) of the said Letter, we deny the contents thereof in toto,
we state that there is no mandatory provision under any law to install solar panels and solar
water heaters as alleged. We deny that substantial irreparable damage to the environment and
ecology is caused as alleged.

18. With reference to paragraph 20 (a to c) of the said Letter, we deny the contents thereof in toto.
We state that mandatory recreational open space as prescribed under Law is provided by us.
We state that necessary permissions have been obtained from the Government authority for
tree plantation and the open space for recreation. We deny that we have violated the norms of
tree plantation and RG area as alleged. We state that necessary trees are planted as is required
under the permissions obtained by us.

19. With reference to paragraph 21 (a to i) of the said Letter, we deny that we have callous attitude
for environmental protection and have adopted careless, reckless attitude and have
manipulated the government authority as alleged. We deny that any exemplary damages having
deterrent effect is to be imposed on us. We deny that an amount of environment damage to the
tune of 425 Crores is required to be imposed on us for restoration of area as alleged. We deny
the remaining contents of the paragraph under reference.

b7
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21,

22.

23.

24.

25,

INMOVATE. AGHIEVE.

20.

With reference to paragraph 22 of the said Letter, we say that your comments are baseless and
unwarranted and without any merits or documents in support thereof.

With reference to paragraph 23-a of the said Letter, we deny that any action is required to be
taken as there is no violation by us.

With reference to paragraph 23-b of the said Letter, we deny that appropriate steps are
required to demolish the illegal structure and to stop further construction as alleged. We state
that all necessary permissions have been obtained, issued and construction is done in
accordance therewith, therefore the question of demolition does not arrive.

With reference to paragraph 23-c of the said Letter, we state that no legal action is required to
be taken as there is no violation committed by us.

With reference to paragraph 23-d of the said Letter, we state that the construction activity is
commenced in accordance with the necessary sanctions and approvals and without violation of
any environmental laws. We state that we have commenced construction activity in accordance
with the provisions of law and the question to stop the operation and construction activity does
not arise.

With reference to ultimate paragraph of the said Letter, we call upon you to forthwith withdraw
the said Letter. Should you take any legal action against us then we shall defend ourselves at
your entire costs as to cost and consequences.

Yours truly,
For Ekta Housing Pvt. Ltd.

.k, ;

1)

”/;(-Authorized signatory)

Union of India, Through Secretary,
Ministry of Environment and Forest,
Paryavaran Bhawan, CGO Complex, Lodhi Road, New Delhi— 110001 é

Chief Secretary, Government of Maharashtra
Annex Building, Mantralaya, Mumbai - 400 032

The Principal Secretary, Environment Department,
Government of Maharashtra,
Room No. 217, 2™ floor, Annex Building, Mantralaya, Mumbai-400 032
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4) State Level Environment Impact Assessment Authority, Maharashtra (SEIAA)
Through member Secretary, .
15t floor, New Administrative Buidling, Mantralaya, Mumbai — 400032

" 5) State Expert Appraisal Committee — Ill, Maharashtra (SEAC-I11)
Through Member Secretary
15" floor, New Administrative Building, Mantralaya, Mumbai-400 032

6) Maharashtra Pollution Control Board, Through Member Secretary,
Kalpataru Point, 3" floor, Near Sion Circle, Opp, Cine Planet Cinema, Sion (E), Mumbai-400 022

7) Maharashtra Pollution Control Board, Through Regional Officer,
Jog Centre, 3" floor, Mumbai — Pune Old Highway,
Wakadewadi, Pune — 411003

8) The Secretary, Urban Development Department,
Government of Maharashtra,
4t floor, Annex Building, Mantralaya, Mumbai-400 032, Maharashtra

9) Pune Municipal Corporation
Through Municipal Commissioner »
Main Building, Shivaji Nagar, Pune — 411005

10) Building Permission Department — PMC
Through City Engineer, Pune Municipal Corporation,
Shivaji Nagar, Pune — 411005

11) Mr. Prashant Waghmare - City Engineer
Pune Municipal Corparation,
Shivaji Nagar, Pune — 411 005

12) Collector of Pune
As Collector and President of District Environment Protection Committee — Pune
Collector Office, Bund Garden, Pune - 411001

TRUE COPY

@ :E—'&'ﬁ-
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1087 ANNEXURE-A-22

ITEM NO.42 REGISTRAR COURT. 2 SECTION IX

SUPREME COURT OF INDTIA
RECORD OF PROCEEDINGS

BEFORE THE REGISTRAR SH. RAJIV KALRA

IA 65285/2019,160684/2019, in Petition(s) for Special Leave to
Appeal (C) No(s). 10078/2019

BUILDERS ASSOCIATION OF INDIA Petitioner (s)

VERSUS

UNION OF INDIA Respondent (s)

IA No. 160684/2019 - INTERVENTION APPLICATION
IA No. 65285/2019 - PERMISSION TO FILE ADDITIONAL

DOCUMENTS/FACTS/ANNEXURES)
WITH

SLP(C) No. 23143/2019 (IX)
(FOR ADMISSION and I.R. and IA No.136818/2019-CONDONATION OF DELAY

IN FILING and IA No.136816/2019-EXEMPTION FROM FILING C/C OF THE
IMPUGNED JUDGMENT and IA No.136815/2019-PERMISSION TO FILE PETITION

(SLP/TP/WP/..))

Date : 08-01-2020 These matters were called on for hearing today.

For Petitioner (s)
Mrs. Pragya Baghel, AOR
Mr. E. C. Agrawala, AOR
Ms. Neha Agarwal, Adv.

For Respondent (s)
Mr. Gurmeet Singh Makker, AOR

Mr. Sumanta S. Bandyopadhyay, Adv.

UPON hearing the counsel, the Court made the following
ORDER

SLP(C) No. 10078/2019

Four weeks’ time as a 1last chance is granted to the Sole

sogreroymwndent to file Counter Affidavit.

Digital yswgﬁe by
Rajiv Kalra
Date: 20 1.08

Recon =1 Interlocutory Application for Intervention filed by Mr.
Shankey Agarwal, Ld. Counsel is found to be defective. Ld. counsel

shall rectify the defects within a period of four weeks. TRUE COPY

List again on 02.03.2020. Cﬁfﬂﬁﬁi-
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ITEM NO.42 REGISTRAR COURT. 2 SECTION IX

SLP(C) No. 23143/2019

Service of notice is complete on both the Respondents but no
one has chosen to enter appearance on their behalf. However, Mr.
Sumanta S. Bandyopadhyay, Ld. Counsel on behalf of Mr. G. S.
Makker, Ld. Advocate-on-Record undertakes to appear for Respondent
No. 1. He seeks and is given one week time as a last chance to file
the vakalatnama and four weeks’ time as a last chance to file the
counter affidavit.

After the expiry of four weeks, the matter shall be processed

for listing before the Hon'ble Court as per rules.

RAJIV KALRA
Registrar

pm

TRUE COPY

Eoie=
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ANNEXURE-A-23

102 SEAC-3 meeting day 01

SEAC Meeting number: 102 Meeting Date January 22, 2020

Pune.

Subject: Environment Clearance for Proposed residential Building “Ekta California” development at S. No. 9/1(P), Undri,

Is a Violation Case: Yes

1.Name of Project

Ekta California

2.Type of institution

Private

3.Name of Project Proponent

Ekta Housing Private Limited

4.Name of Consultant

K Srinivasan

5.Type of project

Housing Project

6.New project/expansion in existing
project/modernization/diversification
in existing project

Expansion in existing project

7.If expansion/diversification,
whether environmental clearance
has been obtained for existing
project

No

8.Location of the project

S. No. 9/1(P), Undri

9.Taluka Pune

10.Village

Correspondence Name: Ashok Mohanani
Room Number: Office No. 401,
Floor: 4th Floor,

Building Name:

Hallmark Business Plaza,

Road/Street Name:

Off. W.E. Highway,

Locality:

Kalanagar, Bandra -East

City:

Mumbai- 400051

11.Whether in Corporation /
Municipal / other area

Pune Municipal Corporation

12.I0D/I0A/Concession/Plan
Approval Number

Commencement Certificate

I0D/IOA/Concession/Plan Approval Number: Commencement Certificate: CC/3774/16,
Dated-31/03/2017

Approved Built-up Area: 46569.21

13.Note on the initiated work (If
applicable)

Construction work initiated and total constructed area: 44841.72 Sq. Mt.

14.LOI / NOC / 10D from MHADA/
Other approvals (If applicable)

Commencement Certificate: CC/3774/16, Dated-31/03/2017

15.Total Plot Area (sq. m.)

26000.00 Sq. Mt.

16.Deductions

3253.10 Sq. Mt. (Land under 60 Meter wide DP road: 1713.10 Sq. Mt. + Land under 24 Meter
wide DP road: 144.00 Sq. Mt. + Area Under reservation MH-26: 998.00 Sq. Mt. & PC-31: 398
Sq. Mt.)

17.Net Plot area

22746.90 Sq. Mt.

18 (a).Proposed Built-up Area (FSI &
Non-FSI)

a) FSI area (sq. m.): 24940.54

b) Non FSI area (sq. m.): 21628.67

c) Total BUA area (sq. m.): 46569.21

18 (b).Approved Built up area as per

Approved FSI area (sq. m.): 24940.54

Approved Non FSI area (sq. m.): 21628.67

. =

T Vhakur

Joy S.Thakur (Secretary
SEAC-III)

Name: K 272 A p5) D

N L,

Signature: ;
SEAC Meeting No: 102 Meeting Date: January Page 52 || Shri. Anil Kale (Chairman
22,2020 of 62 || SEAC-III)

DCR
Date of Approval: 31-03-2017
19.Total ground coverage (m?2) 7635.00
20.Ground-coverage Percentage (%)
(Note: Percentage of plot not open 33.56 % TRUE
to sky) p
r
21.Estimated cost of the project 1374000000 @3&2"
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22 .Number of buildings & its configuration

nif,ﬂr Building Name & number Number of floors Height of the building (Mtrs)
: e
: e
3 T
4 Building D Stilt on groun2d4ﬂ1;)1c;1;8+ 12 Floors + 36.00
5 Building E Stilt on groun2d4ﬂ1;)1(;rts+ 12 Floors + 3600
6 Building F Stilt on groun;ioﬂlgl(;rt: 12 Floors + 39120

23.Number of
tenants and shops

Residential 190 Flats

24 .Number of

expected residents / | 1105 Nos.
users
25.Tenant density 83.50

per hectare

26.Height of the
building(s)

27.Right of way
(Width of the road
from the nearest fire
station to the
proposed building(s)

Proposed 60 Meter wide road and 24:Meter existing road

28.Turning radius
for easy access of
fire tender
movement from all
around the building
excluding the width
for the plantation

9 .00 Meters

29.Existing
structure (s) if any

Existing 5 Buildings (A to E)

30.Details of the
demolition with

disposal (If i
applicable)
31.Production Details
Serial Product Existing (MT/M) Proposed (MT/M) Total (MT/M)
Number 9 P
1 Not applicable Not applicable Not applicable Not applicable
32.Total Water Requirement
R - T akar Name: K 274 2 775;}7 D
= - Signature: bem,,vtl -
Joy S.Thakur (Secretary SEAC Meeting No: 102 Meeting Date: January Page 53 || Shri. Anil Kale (Chairman
SEAC-III) 22,2020 of 62 || SEAC-III)
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Source of water

Pune Municipal Corporation + treated sewage from STP

Fresh water (CMD):

100.00

Recycled water -

Dry season:

Flushing (cMD): | °%:00
Recycled water -
Gardening (CMD): 25.00
Swimming pool 500
make up (Cum): '
Total Water

180.00

Requirement (CMD)

Fire fighting -
Underground water
tank(CMD):

200.00 (A to E building as per CFO) and 50.00 (F building as per CFO)

Fire fighting -
Overhead water
tank(CMD):

20.00 (for each building)

Excess treated water

33.00 (Treated water also used in Car washing (4.00) and STP
backwash (10.00)

Source of water

Pune Municipal Corporation + treated sewage from STP + RWH

Fresh water (CMD):

100.00

Recycled water -

Wet season:

Flushing (cMD): | 2000
Recycled water - 0.00
Gardening (CMD): '
Swimming pool 5 00
make up (Cum): '
Total Water

155.00

Requirement (CMD)

Fire fighting -
Underground water
tank(CMD):

200.00 (A to E building as per CFO) and 50.00 (F building as per CFO)

Fire fighting -
Overhead water
tank(CMD):

20.00 (for each building)

Excess treated water

58.00 (Treated water also used in Car washing (4.00) and STP
backwash (10.00)

Details of Swimming
pool (If any)

Swimming pool area: 425 Sq. Mt.

33.Details of Total water consumed

Pa”r‘;“la Consumption (CMD) Loss (CMD) Effluent (CMD)
Water
Require | Existing | Proposed Total Existing | Proposed Total Existing | Proposed Total
ment
Domestic Not Not Not Not Not Not Not Not Not
applicable | applicable | applicable | applicable | applicable | applicable | applicable | applicable | applicable
R - T akar Name: K 274 2 775;}7 D
= - Signature: berc,,vt/ -
Joy S.Thakur (Secretary SEAC Meeting No: 102 Meeting Date: January Page 54 || Shri. Anil Kale (Chairman
SEAC-III) 22,2020 of 62 || SEAC-III)
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34.Rain Water
Harvesting
(RWH)

Level of the Ground
water table:

3- 4 Meters

Size and no of RWH
tank(s) and
Quantity:

1 RWH Tank of 130 KLD

Location of the RWH
tank(s):

On Ground

Quantity of recharge
pits:

NA

Size of recharge pits

NA

Budgetary allocation
(Capital cost) :

21.00 Lacs

Budgetary allocation
(O & M cost) :

0.84 Lacs/year

Details of UGT tanks
if any :

Domestic UG tank: 150 KLLD
Flushing UG tank: 75 KLD
Fire Tank: 200 KLLD

35.Storm water
drainage

Natural water
drainage pattern:

The storm drainage above ground will essentially cater for the seasonal
rains. The major part of discharge will be from the roof. Rain water
outlets will be provided at the edges from where it will be carried down
by UPVC agriculture pipés to discharge water into storm water
entrance chambers below ground. Run- off from the ground and terrace
will be finally discharged into rain water harvesting tank below ground.
The overflow from rain water harvesting tank will be discharged into
storm water c

Quantity of storm
water:

3.60 M3/ Min

Size of SWD:

750‘mm@ pipe

Sewage and
Waste water

Sewage generation

in KLD: 135 KLD
STP technology: MBBR
Capacity. of STP.

(CMD): 212 KLD STP

Location & area of
the STP:

On ground and area 118.50 Sq. Mtrs.

Budgetary allocation
(Capital cost):

45.00 Lacs

Budgetary allocation
(O & M cost):

3.00 Lacs/year

36.Solid waste Management

Waste generation in
the Pre Construction
and Construction
phase:

Waste generation:

Excavated soil will be used in land leveling purpose & construction
debris will be handed over to authorized agency.

Disposal of the
construction waste
debris:

Construction debris will be handed over to Authorized agency.

Waste generation
in the operation
Phase:

Dry waste: 306.60 Kg/day
Wet waste: 204.40 Kg/day
Hazardous waste: NA
Biomedical waste (If

. NA
applicable):
STP Sludge (Dry
sludge): 3.20 kg/day
Others if any: NA

ILCAUC-III)

22, 2020 ” U] 02 ” ILCAU-III)
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Dry waste: Handed over to authorized agency.
Wet waste: Composting through OWC & used at site/as manure.
Hazardous waste: NA
Mode of Disposal | gjomedical waste (If NA
of waste: applicable):
STP Sludge (Dry Used as manure within the premises for plants. Excess shall be sold
sludge): /handover to outside parties or gardens.
Others if any: NA
Location(s): On Ground
Area Area for the storage
. of waste & other 30 Sq. Mt. including machinery
requirement: TR
Area for machinery:
Budgetary allocation | Capital cost: 4.00 Lacs
(Capital cost and
O&M cost): 0O & M cost: 0.40 Lacs/year
37.Effluent Charecterestics
Serial Parameters Unit Inlet Effluent Outlet Effluent Effluent discharge
Number Charecterestics Charecterestics standards (MPCB)
. Not . . .
1 Not applicable applicable Not applicable Not applicable Not applicable
Amount of effluent generation .
(CMD): Not applicable
Capacity of the ETP: Not applicable
Amount of treated effluent Not.applicable
recycled :
Amount of water send to the CETP: | Not applicable
Membership of CETP (if require): | Not applicable
Note on ETP technology to be used | Not applicable
Disposal of the ETP sludge Not applicable
38.Hazardous Waste Details
sl Description Cat UOM Existing | Proposed Total Method of Disposal
Number p 9 p p
. Not Not Not Not Not .
. i el “Atlls applicable | applicable | applicable | applicable | applicable et e ieeible
39.Stacks emission Details
B Internal
Serial . . Fuel Used with from . Temp. of Exhaust
Section & units . Stack No. diameter
Number Quantity ground (m) Gases
level (m)
. . Not Not Not .
1 Not applicable Not applicable applicable | applicable | applicable Not applicable
40.Details of Fuel to be used
Serial N
Number Type of Fuel Existing Proposed Total
1 Not applicable Not applicable Not applicable Not applicable
41.Source of Fuel Not applicable
42.Mode of Transportation of fuel to site | Not applicable
e b T hakur Name: K 974 2 775;]} D
i Signature: A@&Cf.f/t'-/] s
Joy S.Thakur (Secretary SEAC Meeting No: 102 Meeting Date: January Page 56 || Shri. Anil Kale (Chairman
SEAC-III) 22,2020 of 62 || SEAC-III)
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43.Green Belt
Development

Total RG area :

Green area on Ground: 2274.70 Sq. Mt. and Green area on podium:
1240.00 Sq. Mt.

No of trees to be cut NA

Number of trees to
be planted :

Required: 223 Nos. and Proposed on site: 320 Nos.

List of proposed
native trees :

As mentioned below.

Timeline for
completion of
plantation :

Trees already planted on site

44 Number and list of trees species to be planted in the ground

Serial

Number Name of

the plant Common Name

Quantity

Characteristics & ecological
importance

1 Mimusops elengi Bakul

75

Butterfly host plant having high Air
Pollution Index Tolerance (APIT)
tree, small white fragrant flowers.

2 Couroupita

guianensis cannonball

75

medicinal uses for the plant.

3 Swietenia

mahagoni Cuban mahogany

75

There has been some research into
the acaricidal effects of its leaves
and bark for control of the honey

bee pest.

Elaeocarpus
sphaericus

Rudraki

50

Fruits have properties such as
sedative, hypnotic, tranquillizing,
anti-convulsive, anti-epileptic and
anti-hypertensive properties, used

in the treatment of epilepsy and
heart problems.

5 Alstonia

scholaris blackboard tree

25

It has proved a valuable remedy in
chronic diarrhoea and the
advanced stages of dysentery.

6 Purple bauhinia

Purple Orchid Tree

20

evergreen small tree or shrub up
to 4 - 10 m tall and 2 m across

45.Total quantity of plants on ground

46.Number and list of shrubs and bushes species to be planted in the podium RG:

Serial Name C/C Distance Area m2
Number
1 _ 1240.00

47.Energy

— v S - T hakur

Joy S;Thakur (Secretary
SEAC-III)

SEAC Meeting No: 102 Meeting Date: January
22,2020

Name: K 272 A p5) D

h L.

Signature: |

Page 57 || Shri. Anil Kalev(fl;:’irman

of 62 || SEAC-III)
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Source of power

MSEDCL
supply :
During Construction
Phase: (Demand 100 kVA

Load)

DG set as Power
back-up during
construction phase

as per requirement

During Operation

phase (Connected 3340 KW
load):
Power : -
. During Operation
requirement: phase (Demand 1176 KW

load):

Transformer:

630 KVA- 1 NO. & 1000 KVA -1 No.

DG set as Power
back-up during
operation phase:

1 No. of 140 kVA DG

Fuel used: HSD
Details of high
tension line passing NA

through the plot if
any:

48.Energy saving by non-conventional method:

Reduction in consumption by using Energy Saving Measure:
1. Use of LED lamps for common area (Landscape)
2. Stair-case, Lift lobby, Passage parking Lightings

49.Detail calculations & % of saving:

Serial . O
Number Energy Conservation Measures Saving %
1 AVERAGE ANNUAL ENERGY SAVINGS
2 SAVINGS ON ONLY SOLAR PANELS
3 ADDITIONAL AVERAGE ANNUAL ENERGY SAVINGS
WITH SOLAR WATER HEATING
50.Details of pollution control Systems
Source Existing pollution control system Proposed to be installed
Not . .
applicable Not applicable Not applicable

Budgetary allocation

Capital cost:

(Capital cost and
O&M cost):

O & M cost:

51.Environmental Management plan Budgetary Allocation

a) Construction phase (with Break-up):

NSerlal Attributes Parameter Total Cost per annum (Rs. In Lacs)
umber
1 PPE 5.00
2 Site Sanitation Facility 4.00
3 Drinking water facility 2.00
4 Solid Waste 2.50
Management
R - T akar Name: K 974 Ap5) D

Joy S.Thakur (Secretary
SEAC-III)

SEAC Meeting No: 102 Meeting Date: January

Page 58
of 62

22,2020

N L,

Signature: |

Shri. Anil Kale»(fl;;firman
SEAC-III)
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Safety railing,
5 platform, ladder, hoist, 6.00
Cranes etc.
6 House keeping 2.00
7 Health Check 1.00
8 Enviro.nm(.ental 150
Monitoring
9 Anti-rusting coating on 5.00
foundation steel bars '
b) Operation Phase (with Break-up):
Serial Component Description Capital cost Rs. In Operational and Maintenance
Number p p Lacs cost (Rs. in Lacs/yr)
1 Rain water Harvesting 21.00 0.84
9 Sewage Treatment 45.00 300
Plant
3 Solid Waste 4.00 0.40
Management
4 Landscaping 15.00 0.50

51.Storage of chemicals (inflamable/explosive/hazardous/toxic

substances)
Maximum
Quantity
Storage 2y Consumption
Description Status Location Capacity §jorage / Month in DL 0] 3 RS Of.
o at any Supply |transportation
in MT o MT
point of
time in
MT
. Not . Not Not . Not .
Not applicable applicable Not applicable ¥ oplicable | applicable Not applicable applicable Not applicable

52.Any Other Information

No Information Available

53.Traffic Management

design’ of
confluence:

Nos. of the junction
to'the main road &

. =

Joy S.Thakur (Secretary

SEAC-III)

T Vhakur

SEAC Meeting No: 102 Meeting Date: January

22,2020

Page 59
of 62

SEAC-III)

Name: K 274 A rn‘“}) D
&Cf-’\/t'-}l’ -

Signature: | ;
Shri. Anil Kale»(Chairman
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Number and area of
basement:

NA

Number and area of
podia:

1 podium and area 3375 Sq. Mt.

Total Parking area:

4139.00 Sq. Mt.

Area per car:

12.50 Sq. Mt.

Area per car:

12.50 Sq. Mt.

Parking details:

Number of 2-
Wheelers as
approved by
competent
authority:

Scooter Required: 387 Nos. and Scooter Proposed: 387 Nos. ; Cycle
Required: 350 Nos. and Cycle Proposed: 350 Nos.

Number of 4-
Wheelers as
approved by
competent
authority:

Required: 230 Nos. and Proposed: 230 Nos.

Public Transport:

Width of all Internal
roads (m):

7.5 & 12 Meters

CRZ/ RRZ clearance
obtain, if any:

NA

Distance from
Protected Areas /
Critically Polluted
areas / Eco-sensitive
areas/ inter-State
boundaries

Category as per
schedule of EIA
Notification sheet

Court cases pending
if any

NA

Other Relevant
Informations

NA

Have you previously
submitted
Application online
on MOEF Website.

No

Date of online
submission

SEAC

DISCUSSION ON ENVIRONMENTAL ASPECTS

Environmental
Impacts of the
project

Water Budget

Waste Water
Treatment

Drainage pattern of
the project

Ground water
parameters

Solid Waste
Management

T Vhakaur

. =

Joy S.Thakur (Secretary
SEAC-III)

Name: K 272 A p5) D

N L,

Signature: | ;
SEAC Meeting No: 102 Meeting Date: January Page 60 || Shri. Anil Kale (Chairman
22,2020 of 62 || SEAC-III)




1098

Air Quality & Noise
Level issues

Energy Management | -

Traffic circulation
system and risk
assessment

Landscape Plan

Disaster
management system | -
and risk assessment

Socioeconomic
impact assessment

Environmental
Management Plan

Any other issues
related to
environmental
sustainability

Brief information of the project by SEAC

PP had submitted application for prior Environmental clearance for total plot area of 26000 m2,
FSI area of 24940.54 m2, Non FSI area of 21628.67 m2 and total BUA of 46,569.21 m2.

The building configuration of the proposal is as below:

1 Building A Stilt on ground floor + stilt podium + 12 upper Floors + 24 Flats Height 36.00
m

2 Building B Stilt on ground floor+ stilt'podium + 12 upper Floors + 24 Flats Height 36.00
m

3 Building C Stilt on greund fleor + stilt podium + 12 upper Floors + 24 Flats Height 36.00
m

4 Building D Stilt on.ground floor + 12 Floors + 24 Flats Height 36.00 m
5 Building E.Stilt on ground floor + 12 Floors + 24 Flats Height 36.00 m

6 Building F Stilt on ground floor + 12 Floors + 70 Flats Height 39.20
m

PP informed that the total constructed area on site is: 44841.72 m?2 till date.

DECISION OF SEAC

R - T akar Name: K 274 A 775;}7 D
o Signature: bem,,i// :
Joy S.Thakur (Secretary SEAC Meeting No: 102 Meeting Date: January Page 61 || Shri. Anil Kale (Chairman
SEAC-III) 22,2020 of 62 || SEAC-III)
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The Committee noted that PP has NOT applied within the within the stipulated amenity period as
per the MoEF&CC Notification dated 14/03/2017 and 8/03/2018.

The Committee decided to refer the proposal to SEIAA for further needful action.

Specific Conditions by SEAC:

FINAL RECOMMENDATION

Kindly find SEAC decision above.

TURE COPY

(Byoibins

R T o kA Name: K 974 Ar5) D

e Signature: D&C,A,Df/ -
Joy S.Thakur (Secretary SEAC Meeting No: 102 Meeting Date: January Page 62 || Shri. Anil Kale (Chairman
SEAC-III) 22,2020 of 62 || SEAC-III)




ANNEXURE-A-24 1100
1

ITEM NO.39

REGISTRAR COURT. 2 SECTION IX

SUPREME COURT OF INDTIA
RECORD OF PROCEEDINGS

BEFORE THE REGISTRAR SH. RAJIV KALRA

IA 65285/2019,160684/2019, in Petition(s) for Special Leave to
Appeal (C) No(s). 10078/2019

BUILDERS ASSOCIATION OF INDIA Petitioner (s)

VERSUS

UNION OF INDIA Respondent (s)
IA No. 160684/2019 - INTERVENTION APPLICATION
IA No. 65285/2019 - PERMISSION TO FILE ADDITIONAL

DOCUMENTS/FACTS/ANNEXURES)

WITH

SLP(C) No. 23143/2019 (IX)
(FOR ADMISSION and I.R. and IA No.136818/2019-CONDONATION OF DELAY

IN FILING and IA No.136816/2019-EXEMPTION FROM FILING C/C OF THE
IMPUGNED JUDGMENT and IA No.136815/2019-PERMISSION TO FILE PETITION

(SLP/TP/WP/..))

Date : 02-03-2020 These matters were called on for hearing today.

For Petitioner (s)
Mrs. Pragya Baghel, AOR

Ms. Neha Aggarwal, Adv.
Mr. E. C. Agrawala, AOR

For Respondent (s) Mr. Durga Dutt,Adv.
Mr. Gurmeet Singh Makker, AOR

For Intervenor Mr. Nitin Lonkar,Adv.
Ms. Sonali Suryawanshi, Adv.
Mr.Shanky Agrawal, Adv.

UPON hearing the counsel the Court made the following

Signature-Net Verified o R D E R
Dlgglaﬂﬁgg\r‘le by

Rajiv Kalra
Date: 20 3.02

respmP (C) No. 10078/2019

The office report indicates that sole respondent has already

filed counter affidavit. Viewed thus, the matter be processed for
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ITEM NO.39 2

listing before the Hon'ble Court under the rules with pending I.As.

SLP(C) No. 23143/2019

Service of notice is complete on both respondents but no one
has entered appearance on their behalf. Viewed thus, the matter be

processed for listing before the Hon'ble Court, under the rules.

RAJIV KALRA
Registrar

MG
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ANNEXURE-A-25

195 th Meeting of SEIAA

SEIAA Meeting number: 195 Meeting Date March 14, 2020

Subject: Environment Clearance for Proposed residential Building “Ekta California” development at S. No. 9/1(P), Undri,

Pune.

Is a Violation Case: Yes

1.Name of Project

Ekta California

2.Type of institution

Private

3.Name of Project Proponent

Ekta Housing Private Limited

4.Name of Consultant

K Srinivasan

5.Type of project

Housing Project

6.New project/expansion in existing
project/modernization/diversification
in existing project

Expansion in existing project

7.If expansion/diversification,
whether environmental clearance
has been obtained for existing
project

No

8.Location of the project

S. No. 9/1(P), Undri

9.Taluka Pune

10.Village

Correspondence Name: Ashok Mohanani
Room Number: Office No. 401,
Floor: 4th Floor,

Building Name:

Hallmark Business Plaza,

Road/Street Name:

Off. W.E. Highway,

Locality:

Kalanagar, Bandra -East

City:

Mumbai- 400051

11.Whether in Corporation /
Municipal / other area

Pune Municipal Corporation

12.I0D/I0A/Concession/Plan
Approval Number

Commencement Certificate

I0D/IOA/Concession/Plan Approval Number: Commencement Certificate: CC/3774/16,
Dated-31/03/2017

Approved Built-up Area: 46569.21

13.Note on the initiated work (If
applicable)

Construction work initiated and total constructed area: 44841.72 Sq. Mt.

14.LOI / NOC / 10D from MHADA/
Other approvals (If applicable)

Commencement Certificate: CC/3774/16, Dated-31/03/2017

15.Total Plot Area (sq. m.)

26000.00 Sq. Mt.

16.Deductions

3253.10 Sq. Mt. (Land under 60 Meter wide DP road: 1713.10 Sq. Mt. + Land under 24 Meter
wide DP road: 144.00 Sq. Mt. + Area Under reservation MH-26: 998.00 Sq. Mt. & PC-31: 398
Sq. Mt.)

17.Net Plot area

22746.90 Sq. Mt.

18 (a).Proposed Built-up Area (FSI &
Non-FSI)

a) FSI area (sq. m.): 24940.54

b) Non FSI area (sq. m.): 21628.67

c) Total BUA area (sq. m.): 46569.21

18 (b).Approved Built up area as per
DCR

Approved FSI area (sq. m.): 24940.54

Approved Non FSI area (sq. m.): 21628.67

Date of Approval: 31-03-2017

19.Total ground coverage (m?2) 7635.00
20.Ground-coverage Percentage (%)

(Note: Percentage of plot not open 33.56 %

to sky)

21.Estimated cost of the project 1374000000

Shri. Anil Diggikar (Member
Secretary SEIAA)

SEIAA Meeting No: 195 Meeting Date: March

Johny Joseph

Shri. Johny Joseph
(Chairman SEIAA)
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22.Number of buildings & its configuration
n?l?lﬁ!r Building Name & number Number of floors Height of the building (Mtrs)
i Stilt on ground floor + stilt podium
! Eltaitagy 2 + 12 upper Floors + 24 Flats BT
s Stilt on ground floor + stilt podium
2 £ ailblary L + 12 upper Floors + 24 Flats SET
- Stilt on ground floor + stilt podium
3 Bulthiy © + 12 upper Floors + 24 Flats S0
— Stilt on ground floor + 12 Floors +
4 Building D 24 Flats 36.00
. Stilt on ground floor + 12 Floors +
5 Building E 24 Flats 36:00
o Stilt on ground floor + 12 Floors +
6 Building F 70 Flats 39.20
SN IS Residential 190 Flats
tenants and shops
24 .Number of
expected residents / | 1105 Nos.
users
25.Tenant density 83.50
per hectare
26.Height of the
building(s)
27.Right of way
(Width of the road
from the nearest fire | Proposed 60 Meter wide road and 24 Meter existing road
station to the
proposed building(s)
28.Turning radius
for easy access of
fire tender
movement from all |9 .00 Meters
around the building
excluding the width
for the plantation
29.Existing . o 4
structure (s) if any Existing. 5 Buildings (A to E)
30.Details of the
demolition with NA
disposal (If
applicable)
31.Production Details
e Product Existing (MT/M) | Proposed (MT/M) Total (MT/M)
Number
1 Not applicable Not applicable Not applicable Not applicable
32.Total Water Requirement

s JFohny Joseph
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Dry season:

Source of water

Pune Municipal Corporation + treated sewage from STP

Fresh water (CMD):

100.00

Recycled water -

Flushing (cMD): | °%:00
Recycled water -
Gardening (CMD): 25.00
Swimming pool 500
make up (Cum): '
Total Water

180.00

Requirement (CMD)

Fire fighting -
Underground water
tank(CMD):

200.00 (A to E building as per CFO) and 50.00 (F building as per CFO)

Fire fighting -
Overhead water
tank(CMD):

20.00 (for each building)

Excess treated water

33.00 (Treated water also used in Car washing (4.00) and STP
backwash (10.00)

Wet season:

Source of water

Pune Municipal Corporation + treated sewage from STP + RWH

Fresh water (CMD):

100.00

Recycled water -

Flushing (cMD): | 2000
Recycled water - 0.00
Gardening (CMD): '
Swimming pool 5 00
make up (Cum): '
Total Water

155.00

Requirement (CMD)

Fire fighting -
Underground water
tank(CMD):

200.00 (A to E building as per CFO) and 50.00 (F building as per CFO)

Fire fighting -
Overhead water
tank(CMD):

20.00 (for each building)

Excess treated water

58.00 (Treated water also used in Car washing (4.00) and STP
backwash (10.00)

Details of Swimming
pool (If any)

Swimming pool area: 425 Sq. Mt.

33.Details of Total water consumed

Pa”r‘SC“Ia Consumption (CMD) Loss (CMD) Effluent (CMD)
Water
Require | Existing | Proposed Total Existing | Proposed Total Existing | Proposed Total
ment
Domestic Not Not Not Not Not Not Not Not Not
applicable | applicable | applicable | applicable | applicable | applicable | applicable | applicable | applicable
S

Shri. Anil Diggikar (Member

Secretary SEIAA)

SEIAA Meeting No: 195 Meeting Date: March

Johny Joseph

Shri. Johny Joseph
(Chairman SEIAA)
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34.Rain Water
Harvesting
(RWH)

Level of the Ground
water table:

3- 4 Meters

Size and no of RWH
tank(s) and
Quantity:

1 RWH Tank of 130 KLD

Location of the RWH
tank(s):

On Ground

Quantity of recharge
pits:

NA

Size of recharge pits

NA

Budgetary allocation
(Capital cost) :

21.00 Lacs

Budgetary allocation
(O & M cost) :

0.84 Lacs/year

Details of UGT tanks
if any :

Domestic UG tank: 150 KLLD
Flushing UG tank: 75 KLD
Fire Tank: 200 KLLD

35.Storm water
drainage

Natural water
drainage pattern:

The storm drainage above ground will essentially cater for the seasonal
rains. The major part of discharge will be from the roof. Rain water
outlets will be provided at the edges from where it will be carried down
by UPVC agriculture pipes to discharge water into storm water
entrance chambers below ground. Run- off from the ground and terrace
will be finally discharged into rain water harvesting tank below ground.
The overflow from rain water harvesting tank will be discharged into
storm water c

Quantity of storm
water:

3.60 M3/ Min

Size of SWD:

750 mm@ pipe

Sewage and
Waste water

Sewage generation

in KLD: 135 KLD
STP technology: MBBR
Capacity of STP

(CMD): 212 KLD STP

Location & area of
the STP:

On ground and area 118.50 Sq. Mtrs.

Budgeétary allocation
(Capital cost):

45.00 Lacs

Budgetary allocation
(O & M cost):

3.00 Lacs/year

36.Solid waste Management

Waste generation in
the Pre Construction
and Construction
phase:

Waste generation:

Excavated soil will be used in land leveling purpose & construction
debris will be handed over to authorized agency.

Disposal of the
construction waste
debris:

Construction debris will be handed over to Authorized agency.

Waste generation
in the operation
Phase:

Dry waste: 306.60 Kg/day
Wet waste: 204.40 Kg/day
Hazardous waste: NA
Biomedical waste (If

. NA
applicable):
STP Sludge (Dry
sludge): 3.20 kg/day
Others if any: NA

Seclrelary SCiaAAaj
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Mode of Disposal
of waste:

Dry waste: Handed over to authorized agency.

Wet waste: Composting through OWC & used at site/as manure.
Hazardous waste: NA

Biomedical waste (If NA

applicable):

STP Sludge (Dry
sludge):

Used as manure within the premises for plants. Excess shall be sold
/handover to outside parties or gardens.

Others if any: NA
Location(s): On Ground
Area Area for the storage
. of waste & other 30 Sq. Mt. including machinery
requirement: TR

Area for machinery:

Budgetary allocation
(Capital cost and

Capital cost:

4.00 Lacs

O&M cost): 0O & M cost: 0.40 Lacs/year
37.Effluent Charecterestics
Serial Parameters Unit Inlet Effluent Outlet Effluent Effluent discharge
Number Charecterestics Charecterestics standards (MPCB)
. Not . . .
1 Not applicable applicable Not applicable Not applicable Not applicable

Amount of effluent generation .
(CMD): Not applicable
Capacity of the ETP: Not applicable
Amount of treated effluent Not.applicable
recycled :
Amount of water send to the CETP: | Not applicable
Membership of CETP (if require): | Not applicable
Note on ETP technology to be used | Not applicable
Disposal of the ETP sludge Not applicable

38.Hazardous Waste Details

Serial - _— c
Number Description Cat UOM Existing | Proposed Total Method of Disposal
. Not Not Not Not Not .
. Not appiicably applicable | applicable | applicable | applicable | applicable et e ieeible
39.Stacks emission Details
B Internal
Serial : . Fuel Used with from . Temp. of Exhaust
Section & units . Stack No. diameter
Number Quantity ground (m) Gases
level (m)
. . Not Not Not .
1 Not applicable Not applicable applicable | applicable | applicable Not applicable
40.Details of Fuel to be used
Serial N
Number Type of Fuel Existing Proposed Total
1 Not applicable Not applicable Not applicable Not applicable
41.Source of Fuel Not applicable
42.Mode of Transportation of fuel to site | Not applicable
s Johny Joseph
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43.Green Belt
Development

Total RG area :

Green area on Ground: 2274.70 Sq. Mt. and Green area on podium:

1240.00 Sq. Mt.

No of trees to be cut

NA

Number of trees to
be planted :

Required: 223 Nos. and Proposed on site: 320 Nos.

List of proposed
native trees :

As mentioned below.

Timeline for
completion of
plantation :

Trees already planted on site

44 Number and list of trees species to be planted in the ground

Serial
Number

Name of the plant

Common Name

Quantity

Characteristics & ecological
importance

Mimusops elengi

Bakul 75

Butterfly host plant having high Air
Pollution Index Tolerance (APIT)
tree, small white fragrant flowers.

Couroupita guianensis

cannonball 75

medicinal uses for the plant.

Swietenia mahagoni

Cuban mahogany 75

There has been some research into
the acaricidal effects of its leaves
and bark for control of the honey

bee pest.

Elaeocarpus
sphaericus

Rudraki 50

Fruits have properties such as
sedative, hypnotic, tranquillizing,
anti-convulsive, anti-epileptic and
anti-hypertensive properties, used

in the treatment of epilepsy and
heart problems.

Alstonia scholaris

blackboard tree 25

It has proved a valuable remedy in
chronic diarrhoea and the
advanced stages of dysentery.

Purple bauhinia

Purple Orchid Tree 20

evergreen small tree or shrub up
to 4 - 10 m tall and 2 m across

45.Total quantity of plants on ground

46.Number and list of shrubs and bushes species to be planted in the podium RG:

Serial Name C/C Distance Area m2
Number
1 _ 1240.00

47.Energy

Shri. Anil Diggikar (Member
Secretary SEIAA)

SEIAA Meeting No: 195 Meeting Date: March
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Power
requirement:

Source of power

MSEDCL
supply :
During Construction
Phase: (Demand 100 kVA

Load)

DG set as Power
back-up during
construction phase

as per requirement

During Operation

phase (Connected 3340 KW
load):

During Operation

phase (Demand 1176 KW

load):

Transformer:

630 KVA- 1 NO. & 1000 KVA -1 No.

DG set as Power
back-up during
operation phase:

1 No. of 140 kVA DG

Fuel used: HSD
Details of high
tension line passing NA

through the plot if
any:

48.Energy saving by non-conventional method:

Reduction in consumption by using Energy Saving Measure:
1. Use of LED lamps for common area (Landscape)
2. Stair-case, Lift lobby, Passage parking Lightings

49.Detail calculations & % of saving:

Serial . O
Number Energy Conservation Measures Saving %
1 AVERAGE ANNUAL ENERGY SAVINGS
2 SAVINGS ON ONLY SOLAR PANELS
3 ADDITIONAL AVERAGE ANNUAL ENERGY SAVINGS
WITH SOLAR WATER HEATING
50.Details of pollution control Systems
Source Existing pollution control system Proposed to be installed
Not . .
applicable Not applicable Not applicable

Budgetary allocation
(Capital cost and
O&M cost):

Capital cost:

O & M cost:

51.Environmental Management plan Budgetary Allocation

a) Construction phase (with Break-up):

Serial Attributes Parameter Total Cost per annum (Rs. In Lacs)
Number
1 PPE 5.00
2 Site Sanitation Facility 4.00
3 Drinking water facility 2.00
4 Solid Waste 250
Management
s Johny Joseph
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Safety railing,
5 platform, ladder, hoist, 6.00
Cranes etc.
6 House keeping 2.00
7 Health Check 1.00
8 Enviro.nm(.ental 150
Monitoring
9 Anti-rusting coating on 5.00
foundation steel bars '

b) Operation Phase (with Break-up):

Serial Component Description Capital cost Rs. In Operational and Maintenance
Number p p Lacs cost (Rs. in Lacs/yr)
1 Rain water Harvesting 21.00 0.84
9 Sewage Treatment 45.00 3.00
Plant
3 Solid Waste 4.00 0.40
Management
4 Landscaping 15.00 0.50

51.Storage of chemicals (inflamable/explosive/hazardous/toxic

substances)
Maximum
Quantity
Storage - Consumption
Description Status Location Capacity pprage / Month in Sgurcel 0l 3 RS Of.
inMT at‘ any MT upply |transportation
point of
time in
MT
. Not . Not Not . Not .
Not applicable applicable Not applicable applicable | applicable Not applicable applicable Not applicable
52.Any Other Information
No Information Available
53.Traffic Management
Nos. of the junction
to the main road &
3 2
design of
confluence:
— — Johny Joseph
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Number and area of

basement: R

e 1 podium and area 3375 Sq. Mt.

podia:

Total Parking area: |[4139.00 Sq. Mt.
Area per car: 12.50 Sq. Mt.
Area per car: 12.50 Sq. Mt.
Number of 2-

Wheelers as
Parking details: approved by
competent
authority:

Scooter Required: 387 Nos. and Scooter Proposed: 387 Nos. ; Cycle
Required: 350 Nos. and Cycle Proposed: 350 Nos.

Number of 4-
Wheelers as
approved by Required: 230 Nos. and Proposed: 230 Nos.
competent
authority:

Public Transport:

Width of all Internal

roads (m): 7.5 & 12 Meters

CRZ/ RRZ clearance

obtain, if any: Sk
Distance from

Protected Areas /
Critically Polluted NA

areas / Eco-sensitive
areas/ inter-State
boundaries

Category as per
schedule of EIA 8 (a) B2
Notification sheet

Court cases pending

if any Bl
Other Relevant

. NA
Informations
Have you previously
submitted No

Application online
on MOEF Website.

Date of online
submission

SEAC DISCUSSION ON ENVIRONMENTAL ASPECTS

Summorised in brief information of Project as below.

Brief information of the project by SEAC

— . Johny Joseph
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PP had submitted application for prior Environmental clearance for total plot area of 26000 m2,
FSI area of 24940.54 m2, Non FSI area of 21628.67 m2 and total BUA of 46,569.21 m?2.

The building configuration of the proposal is as below:

1 Building A Stilt on ground floor + stilt podium + 12 upper Floors + 24 Flats Height 36.00
m

2 Building B Stilt on ground floor + stilt podium + 12 upper Floors + 24 Flats Height 36.00
m

3 Building C Stilt on ground floor + stilt podium + 12 upper Floors + 24 Flats Height 36.00
m

4 Building D Stilt on ground floor + 12 Floors + 24 Flats Height 36.00 m
5 Building E Stilt on ground floor + 12 Floors + 24 Flats Height 36.00 m

6 Building F Stilt on ground floor + 12 Floors + 70 Flats Height 39.20
m

PP informed that the total constructed area on site is: 44841.72 m?2 till date.

DECISION OF SEAC

The Committee noted that PP has:NOT applied within the within the stipulated amenity period as
per the MoEF&CC Notification'dated 14/03/2017 and 8/03/2018.

The Committee decided to refer the proposal to SEIAA for further needful action.

Specific Conditions by SEAC:

SEIAA DECISION
As PP was absent, SEIAA decided to defer the proposal.

Specific Conditions by SEIAA:

FINAL RECOMMENDATION

SEIAA have decided to defer the proposal.Kindly find SEIAA decision above.
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